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MS. HOLMES’ MOTION TO STRIKE IMPROPER AND UNTIMELY EXPERT DISCLOSURE 
AND TO PRECLUDE EXPERT OPINION TESTIMONY OF DR. KINGSHUK DAS 
PLEASE TAKE NOTICE that on August 20 at 10:00 a.m., or on such other date and time as the 
Court may order, in Courtroom 4 of the above-captioned Court, 280 South Ist Street, San Jose, CA 
95113, before the Honorable Edward J. Davila, Defendant Elizabeth Homes will and hereby does 
respectfully move the Court pursuant to Rule 16 of the Federal Rules of Criminal Procedure and Rule 
702 of the Federal Rules of Evidence for an order striking the government’s expert disclosure for Dr. 
Kingshuk Das and excluding any expert opinion testimony from the witness. The Motion is based on 
the below Memorandum of Points and Authorities, the Declaration of Amy Saharia and accompanying 


exhibits, the record in this case, and any other matters that the Court deems appropriate. 


DATED: August 5, 2021 


/s/ Amy Mason Saharia 
KEVIN DOWNEY 

LANCE WADE 

AMY MASON SAHARIA 
KATHERINE TREFZ 
Attorneys for Elizabeth Holmes 
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MEMORANDUM OF POINTS AND AUTHORITIES 

On July 29, 2021, nearly a year and a half past the Court-ordered expert disclosure deadline and 
one month before trial, the government disclosed for the first time its intent to call Dr. Kingshuk Das, a 
former Theranos lab director, as an expert in this case. It did so in a four-sentence email, entitled 
“Supplemental Disclosure.” The email states that the government is “supplementing [its] Rule 
16(a)(1)(G) disclosure” to include Dr. Das, and that his anticipated testimony as well as the “bases for 
his opinions” are set forth in two recently disclosed FBI interview memoranda and in the over 1000 
pages of cited material in the supplemental expert report of Dr. Stephen Master. 

The government’s “Supplemental Disclosure” is untimely and insufficient. The purpose of Rule 
16 is “to allow counsel to frame a Daubert motion (or other motion in limine) [and] to prepare for cross- 
examination,” United States v. Cerna, 2010 WL 2347406, at *1 (N.D. Cal. June 8, 2010), as well as to 
“minimize surprise that often results from unexpected expert testimony, [to] reduce the need for 
continuances, and to provide the opponent with a fair opportunity to test the merit of the expert’s 
testimony through focused cross-examination.” Fed. R. Crim. P. 16 advisory committee’s note to 1993 
amendment. If a contentless email on the eve of trial and over a year and a half after the disclosure 
deadline could satisfy Rule 16, that Rule would be meaningless. The Court should strike this untimely 
and insufficient disclosure and exclude any expert opinion testimony from Dr. Das. 

BACKGROUND 

The Court is generally familiar with the myriad issues concerning the government’s Rule 16 
disclosures. The following is an abridged summary relevant to this motion. 

In November 2019, the Court ordered the government to “serve a summary under Rule 16” for 
its expert witnesses by March 6, 2020, which was then nearly five months before the scheduled August 
4, 2020 trial date. ECF 171 (adopting schedule in Exhibit F to Status Report, ECF 170-6). The 
government served its Rule 16 disclosures on that date and, after the trial was continued to March 2021, 
served a supplement to those disclosures on September 28, 2020. See ECF 580-3 (Mar. 2020 
Disclosure), 580-4 (Sept. 2020 Disclosure). The government’s initial disclosure included hybrid 
fact/expert witnesses who worked at Theranos. See ECF 580-3 at 6-7. The supplemental disclosure 
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disclosed two new expert witnesses and significantly expanded the summary of the proposed expert 
testimony of Dr. Adam Rosendorff, a former Theranos lab director. ECF 580-4. The government did 
not identify Dr. Das in either of those disclosures. 

Since the government’s initial disclosure on March 6, 2020, Ms. Holmes had repeatedly 
requested that the government serve disclosures that complied with Rule 16. See, e.g., Ms. Holmes’ 
Mot. To Exclude Expert Opinion Testimony of Fact/Percipient Witnesses, ECF 561, at 10-12 (detailing 
numerous requests for adequate disclosures). These Rule 16 issues have been the subject of two 
motions and significant correspondence. /d. 

Despite the attention on this issue for over a year and a half, the government first disclosed Dr. 
Kingshuk Das as an expert on July 29, 2021—one month before trial. It did so in a four-sentence 
“Supplemental Disclosure” email stating in full: 


Dear Counsel, 


We write to advise you that, [i]n response to the Court’s ruling on the motions in limine, 
we are amending our witness list to add Justin Offen, Dave Rogers, and a custodian of 
records from PricewaterhouseCoopers, LLP. 


Further, although we submit it is not necessary, we are supplementing our Rule 16(a)(1)(G) 
disclosure to advise you the government intends to offer testimony from Dr. Kings[h]uk 
Das. A summary of his anticipated testimony is set forth in the memoranda of interview 
that have previously been produced to you. The bases for his opinions, to the extent they 
constitute expert opinion testimony, are set forth in those memoranda of interview, 
THPFM00004005199!"), and the list of documents at ECF 842-1 pp.10-15. 


Best regards, 


Bob 
Ex. A. 


The government did not newly discover Dr. Das’ identity; it has known about him for years. He 
was hired at Theranos in December 2015 as a contractor, working one day a week until March 2016 
when he began working full time at the company as its lab director. Ex. B at | (Feb. 2021 MOD). Dr. 


Das left the company in 2018, and his employment at Theranos was a matter of public record. 


' The government inadvertently included the wrong Bates number for this document in its email. The 
correct number is THPFM0004005199. Ex. D. 


MS. HOLMES’ MOTION TO STRIKE IMPROPER AND UNTIMELY EXPERT DISCLOSURE 
AND TO PRECLUDE EXPERT OPINION TESTIMONY OF DR. KINGSHUK DAS 
CR-18-00258-EJD 2 


E R-2240 


i) 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 7 of 300 


Case 5:18-cr-00258-EJD Document 892 Filed 08/05/21 Page 6 of 13 


It appears that the government first interviewed Dr. Das in February 2021 and then again in June 
2021. Id.; Ex. C (Jun. 2021 MOI). In other words, the government first interviewed Dr. Das nearly a 
year after its expert disclosure deadline and half a year after it told the Court in July 2020 that it was trial 
ready. 7/20/2020 Hr’g Tr. 60:14-18. Although the government disclosed those interview memoranda to 
Ms. Holmes in February and June 2021, it did not disclose until July 29 that it had any intent to elicit the 
expert opinions contained in those interview memoranda. As far as Ms. Holmes knew, the government 
intended to elicit relevant expert opinions only from its retained expert Dr. Master, as well as from two 
other former Theranos laboratory directors, Drs. Rosendorff and Young, whom it disclosed as experts in 
March 2020. 

ARGUMENT 
I. The Court Should Strike the Government’s “Supplemental Disclosure.” 

A. Dr. Das’ Opinions Are Subject to Rule 702 and Rule 16. 

To the extent the government intends to elicit the full range of testimony contained in Dr. Das’ 
interview memoranda, that testimony undoubtedly includes expert opinions subject to Rules 16 and 702 
because he offers opinions based on scientific expertise. That Dr. Das may also be a percipient witness 
to factual events relevant to this case does not relieve the government of its obligations under these 
Rules. As the Ninth Circuit has held, “[t]he mere percipience of a witness to the facts on which he 
wishes to tender an opinion does not trump Rule 702.” United States v. Figueroa-Lopez, 125 F.3d 1241, 
1246 (9th Cir. 1997). In Figueroa-Lopez, the court rejected a government argument that percipient 
witnesses’ expert opinions are not subject to the same requirements as retained expert witnesses. 125 
F.3d at 1246. As the Ninth Circuit observed, that “argument simply blurs the distinction between 
Federal Rules of Evidence 701 and 702,” and “subverts the requirements of Federal Rule of Criminal 
Procedure 16(a)(1)(E). . . [which] requires the Government to ‘disclose to the defendant a written 


299 


summary of [expert] testimony the government intends to use . . . during its case in chief.’” Id.; see also 


Rodriguez v. Gen. Dynamics Armament & Tech. Prod., 510 Fed. App’x 675, 676 (9th Cir. 2013) 


(reversing judgment when “district court incorrectly determined that ‘[a]ny witness can talk about his 


999 


job,’” because “in fact, ‘any part of a witness’ testimony that is based upon scientific, technical, or other 
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specialized knowledge within the scope of Rule 702 is governed by the standards of Rule 702.”).” It is 
for this reason that the government provided Rule 16 disclosures for Theranos’ other lab directors whom 
it intends to call as witnesses. 

It appears clear from the government’s email that it intends for Dr. Das to offer scientific 
opinions. For example, according to his interview memoranda, Dr. Das described for the government a 
“six sigma” analysis he conducted in 2016 to assess the accuracy and reliability of certain of Theranos’ 
assays. Ex. B (Feb. 2021 MOI at 2). After the government learned of this analysis this year, it 
apparently asked its retained expert Dr. Master to conduct a similar analysis; Dr. Master even references 
Dr. Das’ interview memorandum and analysis in his supplemental expert report. ECF 842-1 at 9 
(referencing Dr. Das’ analysis). According to the government’s disclosure email, the documents on 
which Dr. Das relies as the bases of his opinions are the same documents cited in Dr. Master’s 
supplemental report. Ex. A. It is obvious that testimony about this analysis and other similar testimony 
qualifies as expert opinion. 

B. The Government’s Disclosure Is Untimely and Insufficient. 

Under Rule 16(a)(1)(G), the government is required to provide “a written summary of any 
testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of 
Evidence during its case-in-chief at trial.” The summary must “describe the witness’s opinions, the 
bases and reasons for those opinions, and the witness’s qualifications.” Jd. This requirement “is 
intended to minimize surprise that often results from unexpected expert testimony, [to] reduce the need 
for continuances, and to provide the opponent with a fair opportunity to test the merit of the expert’s 
testimony through focused cross-examination.” Fed. R. Crim. P. 16 advisory committee’s note to 1993 
amendment. Expert disclosures must be made “in a timely fashion.” Fed. R. Crim. P. 16 advisory 
committee note. Here, the Court-ordered deadline for the government’s disclosures was March 6, 2020. 

The government’s disclosure of Dr. Das is clearly untimely. The government has provided no 


justification for its delay in disclosing Dr. Das as an expert. Nor could it. Dr. Das has been identified in 


> This is not new ground. This issue has already been litigated in the context of the government’s doctor 
witnesses. 
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documents in the government’s possession since well before the indictment. And, of course, it was no 
secret that Dr. Das served as Theranos’ lab director in 2016. The government’s only explanation for this 
late disclosure appears to be that it believed that a disclosure “is not necessary.” Ex. A. As courts in this 
district have recognized, the claimed failure to understand that a witness’s testimony is governed by 
Rule 702 is no excuse for not providing a timely disclosure. See United States v. Yagi, 2013 WL 
10570994, at *16 (N.D. Cal. Oct. 17, 2013) (excluding government expert opinion proffered “less than 
one month before the start of trial” notwithstanding government’s argument that “it believed the 
witnesses in question could testify as lay witnesses”); see also United States v. Valdez, 2019 WL 
539074, at *3 (N.D. Cal. Feb. 11, 2019) (excluding government DNA expert when the government 
provided an insufficient summary shortly before the trial date). The same result should follow here. 

The government’s four-sentence email likewise violates Rule 16’s requirement to summarize the 
opinions and provide the bases and reasons for those opinions. The email isn’t even a summary: it just 
refers defense counsel to FBI interview memoranda and the voluminous documents identified in the 
attachment to Dr. Master’s supplemental report. Ex. A. Although discovery may provide context for a 
Rule 16 summary, “the production of additional documents cannot satisfy a rule that requires a 
‘summary’ that “describe[s] . . . the bases and reasons for [the expert witness’s] opinions.” Valdez, 2019 
WL 539074, at *3. The government was required to provide an actual summary of Dr. Das’ opinions 
and the bases and reasons for those opinions. 

Dr. Das’ interview memoranda (collectively 6 pages of information) are no substitute for an 
adequate disclosure. First, it is unclear what particular assays Dr. Das will opine on and the data on 
which he is basing his opinions. The two interview memoranda collectively reference three assays 
(Sodium, Vitamin B12, and PT/INR) out of the 23 assays identified in the Indictment. Two of these, 
PT/INR and Vitamin B12, are not part of the ten assays that are the subject of Dr. Master’s original 
report. From the cited documents, Ms. Holmes does not know which other assays Dr. Das will opine on 
or what methodology (or methodologies) he will apply. The number of assays and methodologies the 
government seeks to put at issue in this case through expert testimony has been, and continues to be, a 
moving target. See ECF 847, Ms. Holmes’ Response to Gov’t Supp. Expert Report. It is unfair to Ms. 
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Holmes to require her to develop a response to new expert opinions on new assays on the eve of trial. 

Second, the cited documents do not explain the source of the data on which Dr. Das relies for his 
opinions. In his February 2021 interview memorandum, he references an analysis of unsourced “Edison 
data,” and implies that these data were contained in a “high-level” PowerPoint document by two named 
Theranos employees and a third person referred to as “Shelia.” Ex. B (Feb. 2021 MOL at 1-2). It does 
not appear that the government has produced the PowerPoint referenced in the interview; at a minimum, 
it is not among the materials the government cited as the bases for Dr. Das’ opinions. We do not know 
what underlying data was subject to this analysis, how many tests the data represented, or if the data 
covered the entire span of the relevant devices. In his June 2021 interview memorandum, Dr. Das refers 
to having used summary information in validation reports to conduct an analysis, but does not identify 
which reports he reviewed or explain why he did not use all the data available to him, apart from the 
unexplained statement that using summary information in the validation reports was “the easiest way to 
convey his message.” Ex. C (Jun. 2021 MOLT at 3). 

Likewise, Dr. Das explained in his interview that he continued his “internal investigations” until 
late 2017 or early 2018 and that he “‘followed the thread’ into other areas,” but said nothing about what 
his methods were, what assays he investigated, what his findings or conclusions were after he 
investigated “other areas” or even what the other areas were. Ex. B (Feb. 2021 MOT at 3). The 
memoranda raise more questions than answers. An adequate summary, at a minimum, would list each 
assay Dr. Das planned to opine on, the opinion for each assay, and the bases and reason for each 
particular opinion (including the data and methodology for each). The government’s cited documents 
fall well short of these basic requirements. 

The government’s email assertion that Dr. Das’ opinions are based on the materials that Dr. 
Master cited in his supplemental report is also inadequate (and cannot possibly be correct). It is clear 
from Dr. Das’ interview memoranda that he is unfamiliar with many of those documents. For example, 
Dr. Master relied on patient impact assessments, but the degree to which Dr. Das was involved with the 
patient impact assessment process is unclear from the documents disclosed by the government. See Ex. 
C (Jun. 2021 MOT at 3) (stating he “did not prepare patient impact assessments.”); see also ECF 842-1 at 
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11. Dr. Das also explained that he did not know what some of the terms in documents cited in Dr. 
Master’s supplement mean. /d. at 2. The government provided several of Dr. Master’s cited documents 
to Dr. Das in his interview, and he stated that although “he may have seen documents like” those 
documents, neither he or his team drafted those particular documents. /d. at 1 (emphasis added). Ms. 
Holmes has no idea what documents Dr. Das is relying on or whether the government even gave him all 
of the documents on which Dr. Master relied, and she should not have to guess which documents 
support his amorphous opinions. 

The government also cites in its email a document that purports to be a draft letter to CMS that 
was never sent. Ex. A (citing THPFM0004005199); see also Ex. C (Jun. 2021 MOI at 2). Dr. Das 
stated in his interview that the “data he used to draw [his] conclusion [in this draft letter] was 
documented in ‘D-tag’ Files he and [another employee] shared with each other by email,” Ex. C (Jun. 
2021 MOT at 2), but to Ms. Holmes’ knowledge the government has never produced these data and 
certainly did not identify the data in its disclosures. The draft letter has numerous citations that appear 
to be placeholders for documents that the government has not identified or disclosed as the data 
underlying Dr. Das’ opinions. See Ex. D (including several highlighted citations for “Ex. XX”).? 
Critically, Dr. Das has explained that he no longer has access to any of this data, which would have been 
either on “Theranos’ share drives” or in the “LIS [,]laboratory information system[,] data dumps on his 
computer.” Ex. B (Feb. 2021 MOI at 3). The government cannot adequately disclose the bases and 
reasons for Dr. Das’ opinions if those bases no longer exist, nor can Ms. Holmes fairly probe the 
opinions without access to the underlying data. 

Il. Dr. Das’ Opinions Are Inadmissible under Rule 702. 

Although Ms. Holmes can only guess as to what Dr. Das’ opinions will actually be, the interview 
memoranda disclosed to date make clear that Dr. Das’ opinions cannot survive Rule 702. Ms. Holmes 
reserves the right to file a Daubert motion and to request a Daubert hearing if the Court permits these 


untimely opinions. For now, she offers the following preliminary observations: 


3 Moreover, the document is littered with comments in the margins, and it is unclear if this is the final 
version of this draft document. 
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First, the opinions do not appear to be based on reliable information and/or data. Dr. Das cannot 
vouch for the reliability of the data summary contained in the unidentified “high-level PowerPoint” 
document or validation reports on which he apparently relied. There are serious questions regarding the 
reliability of relying on summary data, as opposed to actual data, to draw conclusions about accuracy 
and reliability. To the extent he relied on unidentified LIS data “dumps,” his interview memoranda do 
not establish the reliability of the methods by which those data dumps occurred, and he cannot prove 
their reliability now since he no longer has access to the data. Ex. B (Feb. 2021 MOI at 3). If Dr. Das is 
relying on the calculations of other Theranos scientists, their methodology needs to be explained as part 
of his disclosure. The government has not explained how it intends to establish the reliability of the 
inputs used in Dr. Das’ calculations, as it has not disclosed any other expert testimony from Theranos 
scientists on this subject. 

Second, the government has not established the reliability of Dr. Das’ methodology. He stated in 
his interview that he employed a sigma metrics analysis to determine the accuracy of some assays, but 
none of the cited documents shows that the use of such metrics is generally accepted in the field to 
determine the accuracy and reliability of clinical assays. Ex. C (Jun. 2021 MOT at 3). Similarly, Dr. 
Das admitted to using summary information and not the actual data drawn from Theranos devices 
without any explanation as to whether that methodology was accepted in his field. Jd. 

These points illustrate the Daubert issues that plague Dr. Das’ ambiguous opinions. If the Court 
permits these untimely, inadequate opinions, a Daubert hearing will be required to understand the 
opinions and to allow Ms. Holmes to formulate a Daubert challenge. But requiring Ms. Holmes to 
litigate these issues on the eve of, or during, trial would be extremely prejudicial. Rule 16 required an 
adequate disclosure sufficiently in advance of trial, to allow an orderly resolution of Daubert issues. 
Indeed, the deadline for Ms. Holmes to file Daubert motions was in November 2020. The government’s 
failure to comply with Rule 16 requires excluding Dr. Das’ expert opinions. Absent such relief, Ms. 
Holmes will be forced to move for a continuance to attempt to mitigate the prejudice resulting from this 


untimely disclosure. 
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1 CONCLUSION 

2 For these reasons, the Court should strike the supplemental disclosure of the expert testimony of 
3 || Dr. Kingshuk Das and preclude the government from eliciting expert opinions from Dr. Das at trial. 

4 || DATED: August 5, 2021 


/s/ Amy Mason Saharia 
KEVIN DOWNEY 

6 LANCE WADE 

AMY MASON SAHARIA 
KATHERINE TREFZ 
Attorneys for Elizabeth Holmes 
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Monday - June 28, 2021 


PROCEEDINGS 


---000--- 
(Defendant present via Zoom, out of custody.) 

THE CLERK: Court is now in session. The Honorable Edward 
J. Davila presiding. 

THE COURT: All right. Thank you. 

Let's call 18-258, United States versus Elizabeth Holmes. 

This is a remote status hearing that was set by the Court 
for the parties. This is a hearing where parties were asked to 
phone in. 

And let me first capture appearance of the parties, 
starting with the Government. 

Who appears for the Government? 


MR. LEACH: Good afternoon, Your Honor. Robert Leach on 


behalf of the United States, and I'm joined by John Bostic, 


Jeff Schenk, and Kelly Volkar. 

THE COURT: Thank you. 

Good afternoon, everyone. Thank you for being available 
for this. 

And let me ask from the defense side, who appears? 

MR. WADE: Good morning. I guess good afternoon, 
Your Honor. It's Lance Wade on behalf of Ms. Holmes. With me 
is Ms. Saharia. 


Ms. Holmes is also present telephonically and is listening 
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in. We have conferred with her, as we usually do, and are able 
to reach her if we need to consult with her during the hearing. 

THE COURT: All right. Thank you. 

And she otherwise consents to participate in this remote 
hearing for this status purpose? 

MR. WADE: She does consent to proceeding in this manner, 
Your Honor. Thank you. 

THE COURT: All right. Thank you. 

And I'm going to ask -- Ms. Holmes, I see that it appears 


from my screen that you're muted. If you could just unmute 


yourself and just state your name. I'm then going to ask your 


lawyers whether or not they recognize that voice as being their 
client. 

So, Ms. Holmes, if you could unmute and just state your 
name, please. 

THE DEFENDANT: Yes. Good afternoon. My name is 
Elizabeth Holmes. 

THE COURT: Thank you very much. 

And, Mr. Wade, that question is to you, sir, now. Do you 
recognize that voice as that of your client? 

MR. WADE: I do, Your Honor. 

THE COURT: All right. Thank you very much. We've got 
that out of the way. Ms. Holmes can mute herself again, if she 
wishes, unless she's called upon to speak. 


Well, thank you. I set this today because, as everyone 
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knows, we had a Daubert hearing calendared for this Wednesday 
in regards to some of the issues involving Dr. Masters. And we 
had scheduled that. There was to be, I think, a trial run, a 
dry run of the technology regarding that hearing and how it was 
going to be conducted remotely from Philadelphia, San Jose. 

I received an e-mail Friday -- I think it was Friday late 
afternoon -- from Ms. Kratzmann indicating that there were some 
issues regarding -- it sounded like there were some issues from 
Mr. Wade about the Government's supplemental submissions and 
the defense feeling that it was not possible to do the hearing 
remotely as originally planned; therefore, that dry run would 
not be necessary. 

I received copies of your communications with 
Ms. Kratzmann, both Mr. Wade's as well as the Government's 
response from Mr. Leach suggesting that the hearing could go 
forward, in the Government's view, and that if it could not for 
whatever reason, that they suggested a date perhaps closer in 
time to the trial date, which would allow for convenience of 
witnesses and parties. 

So I wanted to just touch base now. I have not vacated 


the date yet, the Wednesday date, although I do think it's 


doubtful that that will occur, just to let you know. 


But what I do want to know is what -- I suppose, Mr. Wade, 
you can inform the Court about the issues that you think might 


present problems with the original plan, how we can repair 
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those issues, solve the issues such that we could go forward, 
and also, to gain your insight, both sides, as to a new date 
that we can -- an appropriate date that we can schedule this 
Daubert hearing. 

So let's start with you, Mr. Wade, please. 

MR. WADE: Thank you, Your Honor. 

And I think as the Court knows, there was an issue with 
respect to the witness, really, in the Daubert hearing that the 
parties have been meeting and conferring on to try to reach an 
accommodation to see if there was a way in which we could 
squeeze this Daubert hearing in before our client became 
unavailable. It was obviously our preference to try to do 
that, but there were some travel restrictions, I think, as 
the Court knows. 

We believed that we might be able to accomplish that via 
remote proceeding, technologically, based on the information 


that we had available to us at the time and what we thought 


would be the subject of the hearing. 


As the Court knows, the Government last week provided a 
new report that provides substantial new -- points to 
substantial new evidence upon which Dr. Master relies, provides 
new opinions upon which Dr. Master relies. We obviously have 
concerns about the timeliness of that, which are addressed in 
the papers. 


The issues with respect to the practical matter before 
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the Court and whether the hearing can proceed in a virtual 
manner is really a logistical one or a practical one, which is, 
many of the documents that are at issue are very small, have 
very small font; they have a lot of data; they have very narrow 
lines of data. And going through them and going through what 


was technologically possible with the court in Philadelphia, we 


just didn't think it would be possible to have a hearing that 


would be effective to convey that information through to the 
courtroom remotely. 

I say that notwithstanding the great efforts that 
the Court and its staff went to to try to accommodate that and 
to try to make this work, and we're obviously very appreciative 
of those efforts by the Court. And one of the reasons we 
raised it so quickly, frankly, is everyone had gone to so much 
effort to try to facilitate that, we didn't want to burden them 
further, given all the effort and our belief that it wouldn't 
technologically be possible with the type of exhibits that we 
would have to use in the hearing. 

We did meet and confer with the Government. Our solution 
to going forward in a remote setting is not one I think would 
necessarily -- is, we think, the appropriate solution, but not 
necessarily one we think the Government would accept, which is, 
they could -- the Court could strike the supplemental report 
and the materials in it, and we'd be prepared to go forward on 


the prior report that was filed with respect to Dr. Master. 
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And if the Court were to do that, we would be prepared to go 
forward on Thursday and comfortable using the evidence that we 
were aware of prior to the supplemental report. 

In the event that that is not possible and although it's 
not our preference, given unavailability issues that I know 
the Court is aware of, I think we would probably have no choice 
but to wait until closer to the hearing and to have the Daubert 
hearing, you know, at a time closer to the hearing, when the 
witness would be available. And we've conveyed that to 
the Government as well. 

It wouldn't be our preference. Our preference would be to 
go sooner. But obviously, we're not going to require anyone to 
drive across the country or do anything extraordinary for this. 
We think we can wait if that's what's required. 

THE COURT: All right. Thank you. 

And when you say "the hearing," are you referencing the 
start of trial sometime in August? 

MR. WADE: Yes. I think the Government had suggested that 
in some communications with the Court. I think we had raised 
with the Court previously our preference to go -- to go sooner. 


Obviously, there are some practical limitations that stand 


between our ability to move forward. And we recognize reality, 


and we're not going to impose on the witness some unreasonable 
burden. We don't think that's reasonable, and we'll wait. 


THE COURT: Okay. Thank you. 
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And the reality is, we're a little compressed for time 
because of your client's situation, of course, and we all want 


to respect that and the Court does respect that. And I'm not 


going to -- and neither is the Government, as they've said 


before. They're not wishing to impose any type of difficulties 
on your client. I appreciate the reciprocity as to any witness 
issue from the Government. 

Mr. Leach, do you want to be heard? 

MR. LEACH: I do, Your Honor. Thank you very much, and 
thank you for taking the time. 

Since the Court's order on the motion in limine respecting 
Dr. Master, we've been coordinating and communicating with the 
defense to try to accommodate two issues: one, a health 
condition relating to the Government's witness; and, two, the 
defense's stated need to have any Daubert hearing completed by 
July 1st. And it was in that spirit with which we agreed to 
the 30th and proposed the remote hearing. 

I don't think there's anything in the supplemental report 
from a substantive or a technological reason that really 
changes the playing field. But I take counsel at their word 
that they feel constrained by the format the Government was 
prepared to show exhibits. 

I mean, we were prepared to have the technology 
demonstration today to see exactly how we would be doing it; 


and in the event we weren't able to show them on the screen, we 
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were prepared to go forward with hard-copy exhibits, as we did 
before the technological revolution. And we think that's a 
perfectly fine way to go about it, particularly given our view 
of what the scope of the hearing should be. 

But I take the defense at their word that they feel 
constrained by that, and want to make sure all sides are able 
to present their arguments and information in an effective way. 

We -- the Government sees -- will make itself available at 
any time convenient to the Court and the parties. 

We obviously object to striking the supplemental report. 
We think it's perfectly appropriate. The defense challenged 
the bases and the quantum of information that Dr. Master 


considered. He now has considered some additional information 


which was produced in discovery a long time ago. We don't see 


any basis to strike the report. We'd want to be heard on that 
substantive point. 

But from a technological standpoint, we hear what the 
defense is saying and will be available whenever the Court and 
the defense are prepared to proceed. 

We've raised some issues with -- about our ability to have 
a live hearing because of some medical issues and want to be as 
respectful as we can of those. I do think the closer we get to 
trial, the more those will be resolved or we'll have clarity on 
how to navigate those. 


And so the Government would be fine scheduling a hearing 


E R-2258 


10 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 25 of 300 


closer to trial, or even during trial, for that matter. But we 
don't see that technology is an impediment. And we'll be 
available whenever the Court and counsel are ready. 

THE COURT: Thank you, Mr. Leach. Thank you. I 
appreciate the parties looking at this. 

It sounds like, Mr. Wade, your concern was, during the 
Daubert hearing, your ability to effectively communicate 
regarding some of the information you've received. It sounds 
like a formatting-type issue with some of these graphs. I've 
not seen them. I'm not sure what it is exactly you're talking 
about. But it sounds like your e-mail suggested some of these 
things are difficult to read and comprehend. 


And I saw that and I was curious whether or not, if all 


parties had, as Mr. Leach said, hard copies, whether or not 


that would facilitate a better, more facile operation, where we 
could all look at it and hold hard copy and, nonetheless, 
reference it remotely. That was the first thing that came to 
my mind. Mr. Leach said "old school." You're too young to be 
old school, Mr. Wade. But that's something that perhaps we 
could do. 

But, again, I don't want to -- I want to respect 
everybody's, both sides, any time constraints that you have 
regarding compressing a hearing. If we need to go closer to 
the trial date to accommodate, that would give the parties more 


time to perhaps create larger slides, whatever it is you need 
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to do, that's fine as well. 

I believe when the Court set this hearing, I think I 
allowed a supplemental report to be filed. I think I did that 
as long as supplemental reports were filed -- wasn't it 
ten days before the hearing? I think that's what I said. 

MR. LEACH: Yes, Your Honor. 

THE COURT: So the filing on -- what was it? -- the 18th, 
I think, I think that falls 12 days before the hearing date 
perhaps. So I don't think there's a timeliness issue, 

Mr. Wade, respectively, about that. 


But I'm happy to do -- we were looking at our calendar 


because, of course, my calendar has to be adjusted for what's 


available for us. And I'll tell you, we're having some 


staffing issues as we start to reopen, my colleagues. And so 


we do have some staffing issues that present challenges for us. 


They can be overcome. They're challenges, but they can, 
nonetheless, be overcome. 

We were looking at perhaps having a hearing on the 9th as 
probably the last possible day we could have a hearing prior 
to -- at least that's probably the last day I would like to do 
something, given Ms. Holmes' situation. I don't think going 
any closer or any deeper into July would be appropriate. 

And thank you both for meeting and conferring. 

I'm also happy to allow the Daubert hearing to occur 


sometime in August as well, if the parties want to look to an 
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August date that might look convenient that is before the trial 
starts, recognizing we have some other work to do, of course, 
before that trial date. 

We're going to be looking through -- and I just received 
some responses regarding questionnaires. And, of course, that 
questionnaire is still a work in progress, isn't it? It's not 
in the record. It's still being worked on by the parties and 
by the Court, and we still have some work to do before that 
questionnaire actually goes out to the public; that is, the 
public jurors who are going to receive that and fill it out. 

So we still have that to do sometime in perhaps August, 
late July, I just want to remind you. And I don't think I have 
to remind you of all the work that's necessary in the case. 

But we can certainly do something in August. I know we 
can find a date to have this hearing in August. 

I think Mr. Leach suggested -- I think you said even 
during the trial. And it's not unusual to have Daubert 
hearings during the trial as well. I know that's not counsel's 
preference. Counsel prefers to have all issues resolved -- as 
many issues resolved as possible prior to the beginning of 
evidence. I recognize that. But we all know that that 
sometimes happens, and we'll deal with it as needed. 

Should I -- well, let me ask you. Should we have this 


hearing in August sometime and allow you to meet and confer and 


pick a date in August that sounds reasonable for both of your 
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concerns, availability of parties? 

MR. WADE: Your Honor, I do think that's probably most 
sensible, and we certainly -- I would like to do that. 

I appreciate that the Court is, in part, accommodating our 
client and her unavailability, as the Government has been 
during our dialogue. So I do want to state for the record my 
appreciation of that. 

I do think -- I feel constrained about talking about 
technology via this technology. But if this gives the Court 
any sense for some of the difficulties, some of the -- drawing 
differences between some of these lines and doing it with a 
witness while the Court follows along and there are multiple 
parties within a Zoom call, I hope the Court understands 
that -- maybe it's the fact that I am old school that makes me 
slightly afraid to be able to do that effectively via this 
manner. 

So I think proceeding in August is sensible. I think we 
could meet and confer with the Government and find -- finda 
time that works with the witness and to accommodate the 
witness's concerns. 


I would like to note, Your Honor, just to make sure that 


our position on this is not lost amidst our accommodating each 


other here, Your Honor did permit a supplemental report, 
supplemental materials in support of Dr. Master's exhibit to 


explain the methodology that he used in his prior report. 
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That's not what we got on the docket a little over a week 
ago. We got a completely different methodology that supported 
many of the tests, and we -- and they doubled the tests. So 
they went from nine tests that were supposed to be at issue in 
the Daubert hearing, and instead, now Dr. Master has provided 
an opinion with respect to ten additional tests that were not a 
part of his prior report and were never previously disclosed. 


They did that based upon information that's been available to 


the Government for years, and they did it just a short time 


before trial. 

So this is -- in our view, this is not contemplated by 
the Court. This is well beyond the Daubert order. This is 
just a completely new opinion with respect -- that doubles the 
number of tests that are at issue in the case. And so we do 
think that report should be stricken. 

I think the Court may know -- I know you mentioned before, 
Your Honor, you've been on a well-earned vacation, and so it's 
possible you haven't gotten through some of the papers yet. 
But we did note in our papers that if this is to be permitted, 
we would be forced to seek a continuance on this issue because 
they've substantially, and at a late date, doubled the tests 
that their expert's going to opine on. 

And so I don't want that to get lost amidst the issue of 
the Daubert hearing with respect to the nine tests that were 


the subject of the Court's order. That's -- there's more than 
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that that's really at issue with respect to Dr. Master. 
THE COURT: Well, thank you. I'll ask Mr. Leach to 
comment . 


But I want to draw everyone's attention to Document 797, 


page 11 of 12, ECF page 11 and 12, and lines 16 through 18. 


I think that speaks to the -- if you look at that order -- and 
I know you all have -- that's what the Daubert hearing is 
about, and I think we're all aware of that. 

(Reading) : 

"The Court concludes that a Daubert hearing is 
appropriate to assess the reliability of Dr. Master's 
methodology, which he employed to provide testimony 
and opinions about chloride, potassium, bicarbonate, 

HIV, HbAlc, hCG, cholesterol, calcium, and sodium." 

So I don't think it's in dispute that that's what 
the Court's interested in, and anything else beyond what 
the Court order said would be not relevant to the Court's 
order. 

Mr. Leach, I think you understand that. 

MR. LEACH: I do, Your Honor. And I don't agree with the 
characterization that defense counsel is attributing to the 
supplemental report or to Dr. Master. 

What Dr. Master has done is he's described in more fulsome 
detail his methodology. He also notes that he's reviewed 


additional documents with respect to the assays listed in the 
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report and come to the conclusion that those additional 
documents further support what he opined in the initial report. 

In addition, he's looked at -- and I think the Court will 
see this on page 6 and 7 of his supplemental report, that the 
new documents that he's reviewed are directly relevant to his 
conclusion in the initial report that there's systemic problems 
with Edison 3.5 testing. And based on what he'll explain are 
signal values for the tests that he's looked at, as well as 
other tests, those additional assays reinforce his opinions on 
the ones listed in the Court order. 

And so I don't think we've gone beyond what the Court has 
ordered for the hearing. 

Even if we were and these were new assays and new 
opinions, I think it's perfectly appropriate for an expert to 
supplement his opinion as new information comes along. There 
are often times when an expert learns of information in the 
trial and wants to incorporate that into his opinion. 


So I don't share the view that this dramatically expands 


what he's saying. It's perfectly appropriate, when a defendant 


or any party brings a motion challenging the bases for an 
expert for that expert to look to see if there are additional 
facts supporting his bases and methodologies. 

So I don't think we've gone beyond what the Court has 
ordered, and certainly, it's perfectly appropriate for an 


expert to supplement his opinion. 
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THE COURT: All right. Thank you. 

Well, the Court indicated in its order, as I read it to 
you -- and you all have it in that filing -- I said that there 
should be a Daubert hearing. It would be appropriate to have a 
Daubert hearing in regards to the doctor's opinions of those 
assays that I mentioned. And I think Mr. Wade's accurate; 
there's nine of them. 

If he's going to talk about assays that the Court's not 
interested in, then the Court won't consider those. 

What I think I hear you saying, Mr. Leach, is that in 
regards to -- and I'm not trying to put words in your mouth. 
I'm telling you what I think I heard you say -- that in regards 
to the Court's inquiry about and curiosity about methodology, 
this expert will -- and I think I saw that in Document 842 and 
various pages; that's your supplemental -- this doctor will 
talk about his methodology in regards to his findings on those 
nine categories, but he will explain that that methodology can 
also be used and was used in examining other types of assays. 

And he'll talk about why that -- for example, the TEA, 

I think -- is that trial and error? -- those types of things 


and why that is permitted in the science. He talks about two 


ways: total allowable errors and some other ratios. So I 


expect there might be some explanation about that from the 
doctor. 


Mr. Leach? 
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MR. LEACH: That's very fair, Your Honor. 

And I anticipate Dr. Master will say: My calculation -- 
or my -- the information about total allowable error, as it 
applies to these particular assays, one of the reasons why I'm 
confident that these assays were not accurate and reliable 
based on the Cigna metrics calculated using that total 
allowable error hold true for these assays is it also holds 
true for other assays. So these are not outliers. These are 
not, you know, simply cherrypicked assays. But it's a metric 
that applies equally to other Edison tests. 

And so I -- those, at a high level, are the concepts laid 
out in the supplemental report. 

THE COURT: Okay. Thank you for that. And of course -- 

MR. LEACH: I'm sorry, Your Honor. 


Also, I wanted to respond to the Court's initial question, 


which is, a date in August would be fine and we're happy to 


confer with the defense about that. 

THE COURT: All right. Thank you. 

So, Mr. Wade, the Daubert hearing is an opportunity for 
whoever the proffering party is to answer the Court's 
questions, the Court's curiosity, the Court's doubts as 
expressed in this Court's order. And I think the supplemental 
report suggests that. 

I don't look at it this way, Mr. Wade, as an entirely new 


report that requires a continuance so you can retain yet 
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another expert to come in and do various things. I don't see 
it quite that way. 

I see it as Dr. Master rising to the Court's challenge and 
offering his additional information on methodology and how he 
came to his opinions, and that's appropriate. 

And certainly, you and your team, I expect, will continue 
to test his theories and his bases. 

And I appreciate your consideration of the Court. You 
held up a paper that had some drawings on it. I couldn't tell 
if it was a batting order, a recipe for lasagna, or what it 
was. But I understand -- thank you. I understand why now you 
think it would be best for us to have an in-person hearing or 
at least that the remote would not work and it would be a 
challenge when we look at different grids that have notations, 
certainly with scientific notations on them. And I appreciate 
that. We want to have as clear a record as we can for the 
parties. 


So those are my observations, Mr. Wade, in response to 


yours about a new report, entirely new report. It'sa 


different report. It's additional information. I expect that 
you will vigorously challenge it when the time comes for the 
hearing. 

Let's do this. Let's then vacate the hearing that's set, 
Ms. Kratzmann, for this Thursday, the 30th. We'll vacate that. 


And thank you very much, Counsel. Rather than have you 
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sit and discuss that here on the Zoom hearing, I think it would 
probably be more efficient and effective for us to end our 
hearing now, with the understanding that the parties will 
continue to meet and confer and will consult Ms. Kratzmann 
regarding a date, an appropriate date for the Daubert hearing 
that was ordered pursuant to the Court's order in Docket 797, 
7-9-7. And you can select a date that is convenient for all 
parties. 

I'm not going to disturb -- I believe we'll see each other 
next week sometime. I think it's July 7. Don't we have a 
hearing regarding a motion to dismiss? 

MR. WADE: That's correct, Your Honor. 

THE COURT: Right. 

MR. WADE: A suppression motion. Suppression motion. 

THE COURT: Yes, a suppression motion. Thank you. 


I'm not going to disturb that date. That will remain in 


place. As I understand, the parties wish to proceed on that; 


so we'll do that. 

All right. Any questions about today or anything we're 
going to do regarding the Daubert or Dr. Master? 

MR. LEACH: Not from the Government, Your Honor, no. 

THE CLERK: Your Honor, just to confirm that date, it 
would be scheduled for a half-day session; correct? 

THE COURT: Well, that's what I have indicated. I think 


we can get this done in a half a day, owing to I know how 
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efficient counsel are and the issues that they'd like to take 


care of. So that's what we'll schedule it for. And hope 


springs eternal, Ms. Kratzmann. So we'll schedule it for half 


a day. 

And then you can meet and confer, Counsel, and get back to 
Ms. Kratzmann with a date. 

We'll check our calendars and move forward. Okay? 

MR. WADE: Thank you, Your Honor. 

MR. LEACH: Thank you, Your Honor. 

THE COURT: Anything further? If not, we'll conclude this 
hearing. And I look forward to seeing everyone on the 7th. 

Thank you very much. Thanks for accommodating this. 
Thank you. I appreciate it. 

MR. LEACH: Thank you, Your Honor. 

MR. WADE: Thank you, Your Honor. 

THE CLERK: Court is adjourned. This webinar shall 
terminate. 

(Proceedings adjourned at 3:42 p.m.) 
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This Court should hold an evidentiary hearing, and, after that hearing, suppress the categories of 
customer complaints, testing results, and CMS Report findings identified in Ms. Holmes’ motion. 

Ms. Holmes is entitled to relief under the governing legal standards. First, and contrary to the 
government’s assertion, suppression does not require a finding of bad faith. See United States v. Flyer, 
633 F.3d 911 (9th Cir. 2011). Instead, the Ninth Circuit requires consideration and balancing of 
multiple factors. See id. at 916 (citing United States v. Loud Hawk, 628 F.2d 1139, 1152 (9th Cir. 1979) 
(Kennedy, J., concurring)). Under this doctrine, suppression may be appropriate even when bad faith is 
absent. 

Second, the Ninth Circuit has held that the loss of “potentially useful” evidence—evidence that 
might have been exculpatory—constitutes a due process violation when the government acts in bad 
faith. See United States v. Zaragoza-Moreira, 780 F.3d 971, 978 (9th Cir. 2015) (applying Arizona v. 
Youngblood, 488 U.S. 51 (1988)). The government suggests that the loss of such evidence cannot form 
the basis of a due process violation. That is incorrect, and there is no question that the evidence residing 
in the LIS was potentially useful to Ms. Holmes’ defense. 

The government’s opposition makes clear that a suppression hearing is required. The 
government does not contest that this Court’s Order on the motions in limine endorsed the relevance of 
its anecdotal evidence. Dkt. 798 at 48-49. That Order ripened Ms. Holmes’ due process concern. The 
government also agrees that a suppression hearing is necessary when the movant identifies contested 
issues of fact. And while the government has conceded important factual issues, such as the 
involvement of members of the prosecution team in the events at issue, numerous factual disputes 
remain. See infra pp. 11-13. 

Ms. Holmes is also entitled to the identities of the government personnel discussed in the 
government’s October 29, 2020 Brady letter, as well as the documents on which that letter relies. Dkt. 
732-2. This evidence is necessary for both this motion and the preparation of her defense as a whole. 

A final point before turning to the merits. The government continues to insinuate vaguely that 
Ms. Holmes had a role in the loss of the LIS. See Opp’n, Dkt. 846 at 1-2, 7; see also Dkt. 682 at 1, 9-10; 
Dkt. 580, 580-1, 580-2; 7/20/2020 H’rg Tr. 56:15-18; 5/4/2021 Hr’g Tr. 82:14-17, 83:17-21. That is 
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false. In an “independent” grand jury investigation relating to the LIS, members of the prosecution team 
have collected dozens of witness statements and proffers and hundreds of thousands of pages of 
documents. They have not found one scintilla of evidence connecting Ms. Holmes to the loss of this 
database—because there is none. Counsel’s persistence in insinuating without evidence that Ms. 
Holmes is responsible for the loss of this evidence needs to stop, particularly in light of this Court’s 
ruling foreclosing such argument because of the government’s lack of evidence. Dkt. 798 at 57. 

I. Flyer Does Not Require Bad Faith for Suppression. 

Bad faith on the part of the government is required to dismiss an indictment under the Due 
Process Clause, but not for lesser sanctions such as suppression. In Flyer, the Ninth Circuit explained 
that “[t]he government’s failure to preserve potentially exculpatory evidence rises to the level of a due 
process violation if a defendant can show that the government acted in bad faith.” 633 F.3d at 916. 
“Bad faith,” the Ninth Circuit continued, “requires more than mere negligence or recklessness.” Jd. 
However, “[i]f the government destroys evidence under circumstances that do not violate a defendant’s 
constitutional rights,” e.g., which do not involve bad faith, “the court may still impose sanctions 
including suppression of secondary evidence.” /d. (citing Loud Hawk, 628 F.2d at 1152 (Kennedy, J., 
concurring)). In determining whether such sanctions are appropriate, “the court must balance ‘the 
quality of the Government’s conduct and the degree of prejudice to the accused.’” Jd. (quoting Loud 
Hawk, 628 F.2d at 1152 (Kennedy, J., concurring)). Although the defendant bears the burden of 
showing the government’s bad faith to establish a constitutional violation, the government has the 
burden of justifying its conduct under Flyer, where lesser sanctions are at stake. 633 F.3d at 916. 

The government’s assertion that the Ninth Circuit inflexibly requires bad faith for the 
suppression of evidence, Dkt. 846 at 9, 11-12, is wrong. The government bases this assertion on Judge 
Trask’s opinion in Loud Hawk, Dkt. 846 at 1-2, 9-10, but in Flyer the Ninth Circuit adopted then-Judge 
Kennedy’s controlling opinion in that case, not Judge Trask’s. Judge Kennedy’s opinion is 
unmistakably clear: “[iJn cases of severe prejudice, suppression or other sanctions would be appropriate 
without regard to the good faith or culpability of the Government.” 628 F.2d at 1152. 


The Ninth Circuit’s opinion in United States v. Zuniga-Garcia illustrates the showing required 
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for sanctions under Flyer. 472 F. App’x 498, 499 (9th Cir. 2012). In a prosecution for importing 
narcotics, the defendant claimed that he was unaware of the marijuana found in his car’s gas tank. At 
trial, the government sought to establish mens rea by pointing to the facts that the defendant had a bolt 
in his pocket when arrested, and that the bolt fit the retaining clip connecting the gas tank to the vehicle. 
See id. at 500 (Callahan, J., dissenting). 

For his part, the defendant argued that the bolt “was for one of the many construction-related 
tools in his truck.” Jd. at 499. At some point before trial, however, the government lost all those 
construction tools, preventing the defendant from showing that the bolt matched one of the tools. Jd. 
Applying Flyer, the Ninth Circuit did not ask the defendant to prove that the bolt, in fact, fit those 
construction tools, nor did the court assess whether the government acted in bad faith. In reversing the 
conviction and instructing the district court to provide the requested sanction, the Court’s reasoning was 
simple enough: “The destruction of this evidence left the defendant without any means of refuting an 
important part of the prosecution’s case.” Id. 

The government’s principal response is to suggest that it tried, but failed, to obtain a working 
copy of the LIS. Dkt. 846 at 9-10, 14. Under Flyer, whether the government had custody of evidence is 
just one factor to consider—it is not dispositive. See Loud Hawk, 628 F.2d at 1152 (Kennedy, J., 
concurring).! The adequacy of the government’s efforts to gather, access, and preserve a working copy 
remains in dispute. The government received a copy of the LIS on August 27, 2018, Dkt. 732-2 ¥ 34 
(Oct. 29, 2020 Letter from R. Leach to L. Wade (“Brady Letter”)); Dkt. 681-35, but its efforts to access 
that copy were lackluster at best, see, e.g., Brady Letter J] 46-49; Dkt. 730 at 13-16. The government 


also claims that the LIS was “inaccessible” from late August 2018 onward, Dkt. 846 at 7, but that 


'In United States v. Brown, 2018 WL 451556, *4 (D. Nev. Jan. 16, 2018), the district court 
summarily declined to apply Flyer balancing because the government’s failure to collect evidence was 
negligent, rather than in bad faith. That holding is irreconcilable with Judge Kennedy’s controlling 
opinion in Loud Hawk, which makes clear that government custody is just one factor to consider, and 
that the loss of evidence may require suppression “without regard to the good faith or culpability of the 
government” in cases of severe prejudice. 628 F.2d at 1152. And in United States v. Holman, 2013 WL 
12204324 (D. Nev. Sept. 20, 2013), after holding an evidentiary hearing, the court declined to give a 
loss of evidence instruction because, by the time the government began its investigation, the email 
“server contained no emails to collect or preserve” due to the company’s document-destruction policy, 
and there was no question that the government had acted diligently in initiating the investigation. /d. at 
*2-*4, 
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assertion conflicts with the statements of multiple witnesses who understood that the LIS could be 
reconstituted on hardware in the possession of the Theranos Assignee. See infra p. 8. And that is to say 
nothing of the government’s inexplicable delay in taking possession of the database from which it had 
been receiving productions for years, as the company was closing. See Dkt. 730 at 12-14. 

The government cites a flurry of cases, but most involve constitutional claims and thus apply a 
legal standard more onerous than the Flyer standard.? The government cites only three opinions that 
balance the quality of the government’s conduct against the prejudice to the defense. Those are readily 
distinguishable. In United States v. Robertson, the court declined to impose sanctions when a separate 
government agency “not involved in the case” automatically recorded over a videotape because, inter 
alia, prosecutors were not involved in the loss of evidence; it was unclear whether the video had an 
unobstructed view of the events in question (or even could confirm the identity of the individuals 
involved); the video was “not central to the case” because it concerned only a small subset of the 
allegations; and the jury was informed of the government’s loss of the videotape. 895 F.3d 1206, 1213- 
14 (9th Cir. 2018). In United States v. Gibson, the Court did not impose sanctions because the officer 
who failed to collect evidence followed crime-scene protocol; had no reason to believe the uncollected 
evidence was exculpatory; was not negligent; and the lost evidence would not have exculpated the 
defendant. 2012 WL 1123057, at *4 (N.D. Cal. 2012). In United States v. Hendrix, the court was 
“somewhat troubled” by the quality of the government’s conduct, but ultimately declined to impose 
sanctions because no prosecutors were involved in the loss of evidence; the loss was not deliberate; the 
government conformed to standard practices; and the lost evidence was not “crucial or exculpatory.” 
2019 WL 6683509, at *6 (W.D. Wash. Dec. 6, 2019). 

By contrast, here, members of the prosecution team were involved in the loss of evidence, acted 


in disregard of Ms. Holmes’ rights by failing to preserve the LIS, bucked the advice of federal personnel 


? See Cunningham v. City of Wenatchee, 345 F.3d 802, 812 (9th Cir. 2003) (applying 
Youngblood and Trombetta); United States v. Booth, 309 F.3d 566, 574 (9th Cir. 2002) (applying 
Trombetta); United States v. Garcia, 37 F.3d 1359, 1366 (9th Cir. 1994) (applying Youngblood); United 
States v. Sinek, 2016 WL 11687630, at *3-*4 (N.D.N.Y. Aug. 18, 2016) (applying Youngblood and 
Trombetta); United States v. Patrick, 2016 WL 6610983, at *1 (E.D. Mich. Nov. 9, 2016) (applying 
Trombetta); United States v. Hinkson, 2004 WL 7333646, at *13-*14 (D. Idaho Dec. 22, 2004) 
(applying Youngblood and Trombetta). 
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regarding the handling of the LIS, and then (years later) sought to cast the blame on others for the loss of 
this evidence. See Dkt. 810 at 5-6; Dkt. 730 at 10-20. In addition, Ms. Holmes is severely prejudiced by 
the loss of the LIS, for the reasons previously explained to the Court. See Dkt. 810 at 6-7; Dkt. 730 at 
10-12; see also 5/4/2021 Hr’g Tr. 46:15-49:3. 

The government also suggests that the case law forecloses relief when the exculpatory potential 
of the evidence is “purely speculative.” Dkt. 846 at 2. But lost evidence need only be “potentially 
useful” to warrant sanctions. See infra pp. 5-6. There is no question that the LIS contained significant 
exculpatory evidence, see infra pp. 9-10 n. 8, 9, or that the government appreciated the significance of 
the database before its loss, Dkt. 846 at 5-6 (describing government subpoenas for data contained in 
LIS). 


Il. The Loss of Potentially Useful Evidence Can Constitute a Due Process Violation 
Under Youngblood. 


A. The Government Misstates the Legal Standard Under Youngblood. 

The government maintains that the loss of evidence that could have either exculpated or 
inculpated a defendant cannot form the basis of a due process violation. Dkt. 846 at 7-8, 12-13. That is 
an incorrect statement of the law. Youngblood makes clear that the loss of even “potentially exculpatory 
evidence” can violate the Due Process Clause. 488 U.S. at 57-58. In assessing whether the government 
has acted in bad faith, the key question is whether the government had “knowledge of the potential 
usefulness of the evidence” at the time that evidence was lost or destroyed. Zaragoza-Moreira, 780 
F.3d at 977 (emphasis added). 

The Ninth Circuit’s opinion in Zaragoza-Moreira is on point. Jd. In that case, the Ninth Circuit 
found a due process violation when the government destroyed a videotape that could have “corroborated 


or disproved” the defendant’s statements supporting her duress defense. Jd. at 980. The defendant was 


3 The Supreme Court does not require a finding of bad faith “when the [government] suppresses 
or fails to disclose material exculpatory evidence.” J/linois v. Fisher, 540 U.S. 544, 547 (2004). In that 
circumstance, “the good or bad faith of the prosecution is irrelevant: a due process violation occurs 
whenever such evidence is withheld.” /d. The bad-faith requirement applies only when the government 
has failed “to preserve evidentiary material of which no more can be said than that it could have been 
subjected to tests, the results of which might have exonerated the defendant.” /d. (quoting Youngblood, 
488 US. at 57). 
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apprehended at a port of entry with narcotics. /d. at 975. At an interview, the defendant informed a 
government agent of facts supporting a duress defense—namely, that she had tried to get the attention of 
authorities while in the port-of-entry line, and that she had been accompanied in line by a woman named 
“Karen” who had pressured her to transport the drugs. Jd. The agent was independently aware that a 
videotape existed that might have substantiated those statements, but “made no attempt to view or 
preserve the . . . video before it was destroyed.” Jd. at 980. The Ninth Circuit held that the government 
agent was aware of the videotape’s “apparent value,” despite the fact that no one had actually viewed the 
videotape. /d. That knowledge, coupled with the agent’s knowledge that “Karen” had passed through 
that port-of-entry (which partially corroborated the defendant’s account), and the agent’s omission of 
statements of the defendant from some (but not all) post-interview documents, established bad faith and 
required dismissal of the indictment.* /d. at 980-81. 

B. The Parties Dispute Whether the Youngblood Elements Have Been Satisfied. 

Youngblood and its progeny set out three elements for a due process violation resulting from the 

loss of evidence. As applied to this motion, those are: 
e Whether the evidence residing on the LIS was potentially useful to Ms. Holmes’ defense; 
e Whether the government failed to access and preserve the LIS while knowing that evidence 
was potentially useful to Ms. Holmes, and its conduct is sufficient to show “a conscious 
effort to suppress exculpatory evidence,” 1.e., bad faith; 
e Whether Ms. Holmes can obtain comparable evidence by other reasonably available means. 
Zaragoza, 780 F.3d at 977, 980. 

The parties agree on some facts relevant to the three-part test and dispute others. As to the first 
element, the government does not contest that the LIS contained some exculpatory evidence. For 
example, the government accepts that the LIS contained substantial data concerning millions of testing 


results (including potentially millions of accurate test results), contained vast quantities of QC data, and 


4 The government notes that, in Zarogoza-Moreira, the prosecutor “failed to notify the agency of 
the defendant’s explicit request to preserve the video evidence.” Dkt. 846 at 11. But the Ninth Circuit 
made clear that it was not relying on the conduct of the prosecutor for its finding of bad faith—the 
conduct of the federal agent was sufficient. See 780 F.3d at 981. 
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could be used to query and access those results and data. Dkt. 846 at 3-4. Ms. Holmes has described the 
ways in which this information could be used to assess accuracy of particular testing results. See Dkt. 
730 at 10-11; 5/4/2021 Hr’g Tr. 46:15-49:3. Nor does the government dispute that, under this Court’s 
ruling, accurate results in the LIS would be exculpatory. Dkt. 810 at 6 (quoting Dkt. 798 at 48-49). The 
parties dispute the degree of prejudice associated with the loss of the LIS. Compare Dkt. 846 at 12-13, 
with Dkt. 810 at 4, 6-7. For example, the government now describes the LIS as “secondary evidence.” 
Dkt. 846 at 13. That is incorrect, as Theranos’ specific lab testing results and QC data were stored in the 
LIS, as the government has elsewhere acknowledged, see Dkt. 846 at 4-5, Dkt. 682 at 1-3. The 
government’s second- and third-hand anecdotes about testing results and QC data all trace to the LIS. 

As to the second element (whether the government acted in bad faith), the government refuses to 
accept that it bears any responsibility for the loss of the LIS evidence, arguing instead that Theranos 
“destroyed the [LIS] evidence.” Dkt. 846 at 11-12; 5/4/2021 Hr’g Tr. 81:17-18. This position conflicts 
with the statements of witnesses who understood that, even after the closure of Theranos’ facility in 
August 2018, the LIS could be reconstituted on its original hardware. See Dkt. 736-7 (filed under seal); 
Ex. 10 (US-REPORTS-00255 13); cf Dkt. 735-4 (describing November 2018 attempt by former 
Theranos contractor to access LIS that “suggest[ed] that the database servers may still be running”). 
Other witnesses with IT expertise have stated that it would have been technically possible to reconstitute 
the LIS on its original hardware. Ex. 11 (US-REPORTS-0024258) (IT expert “did not think it would be 
difficult to reconstruct the servers to make them work because they had given them instruction on how 
to rebuild them and it was a standard Microsoft procedure on how to rebuild it.”); Ex. 13 (US- 
REPORTS-0019711) (although “very difficult,’ LIS could be reconstructed if the hard drives were 
placed in the proper order). 

In addition, unanswered questions remain (due to the government’s inadequate disclosures) as to 
why government attorneys refused to follow the advice of government personnel regarding ways to 
access the LIS following the assignment. See Brady Letter §{] 46-49. The government’s course of 
conduct after taking possession of the LIS copy (including its massive, years-later expenditure of 


resources to pin the fault elsewhere) bears directly on the question of bad faith, as does the decision to 
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seek the return of an indictment before consulting the company’s comprehensive database to assess 
accuracy and reliability. See Dkt. 730 at 8; Zaragoza-Moreira, 780 F.3d at 980. 

As to the third element, the government’s opposition does not contest that Ms. Holmes is unable 
“to obtain comparable evidence by other reasonably available means.” Zaragoza-Moreira, 780 F.3d at 
977, 981 (rejecting cross-examination as a comparable substitute). The government has acknowledged 
that the LIS was a unique repository of critical evidence in this case. See Dkt. 682 at 1-3, 9-10. 

The government’s principal response to all this is to suggest that it never had a working copy of 
the LIS. Dkt. 846 at 9-10. But, as the government concedes, the government’s failure even to collect 
potentially exculpatory evidence violates due process if done in bad faith, id. at 8. And, as already 
discussed, the facts surrounding this issue are very much in dispute. See supra pp. 3-4. An evidentiary 
hearing is required to resolve the parties’ factual dispute concerning the government’s conduct. See 
Zaragoza-Moreira 780 F.3d at 977, 980.° 

II. An Evidentiary Hearing Is Necessary to Resolve Specific Factual Disputes. 

Both parties agree that an evidentiary hearing is necessary “when the moving papers allege facts 
with sufficient definiteness, clarity, and specificity to enable the trial court to conclude that contested 
issues of fact exist.” United States v. Howell, 231 F.3d 615, 620 (9th Cir. 2000); see Dkt. 846 at 18. 
The government has already recognized a factual dispute relating to its handling of this evidence. 
5/4/2021 Hr’g Tr. 81:17-18 (Government: “When it comes to blame for the loss of the LIS. As the Court 
can tell, this is a very hotly debated factual dispute.”); see also id. at 82:5-7, 83:17-23. In addition, the 


parties dispute specific facts associated with the question of prejudice, including whether the LIS data 


5 The government’s cases do not warrant a different result. In United States v. Martinez- 
Martinez, the Ninth Circuit acknowledged that the loss of potentially exculpatory evidence may violate 
due process, but concluded that “it was not readily apparent that [the evidence at issue] might have 
proven exculpatory.” 369 F.3d 1076, 1087 (9th Cir. 2004). By contrast, in this case, the government 
“undoubtedly appreciated the significance” of the LIS database. Zaragoza-Moreira, 780 F.3d at 979. 
The government also relies on United States v. Drake, 543 F.3d 1080, 1090 (9th Cir. 2008), which 
misstates the Youngblood standard. To the extent that Drake stands for the idea that the loss of 
potentially exculpatory evidence cannot violate due process, even when bad faith is present, it is 
inconsistent with Youngblood and has been abrogated by subsequent Ninth Circuit case law. See 
Zaragoza-Moreira, 780 F.3d at 977. 
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could “corroborate[] or disprove[]” the government’s assertions about accuracy and reliability. 
Zaragoza-Moreira, 780 F.3d at 980. 
A. The Pleadings Have Identified Specific Contested and Unresolved Issues of Fact. 
Among others, the following contested and/or unresolved issues of fact exist: 
The quality of the government’s conduct 
e Whether the government could have accessed the LIS through legacy Theranos servers after 
the closure of Theranos’ facility (before their return to the lessor), as multiple witnesses have 
indicated;° 
e Whether, had the government followed the advice of its litigation support professionals, it 
could have accessed and preserved the copy of the LIS in its possession;’ 
e Whether the government could have obtained the password to access the produced copy of 
the LIS if it had timely sought the password, see supra p. 9 n. 6; 


e The extent of government notice about the existence of accurate testing results in the LIS; ° 


® According to evidence generated by the government’s “independent” grand jury investigation, 
there were at least two possible ways to access the LIS following the closure of Theranos’ facility in late 
August 2018. First, the government might have accessed the copy of the LIS produced to it on August 
27, 2018. The government states that this copy was “inaccessible” because the government lacked the 
appropriate password (although the government did not timely request the password). Dkt. at 846 at 6, 
18. But a number of witnesses have stated that there was a second possible way to access the LIS: the 
LIS could have been reconstituted on the sophisticated hardware retained by Theranos and subsequently 
by the Assignee. The government has repeatedly ignored the availability of this second possible 
pathway for accessing and preserving the LIS. Compare, e.g., Dkt. 846 at 5, 18 (asserting that the copy 
of the LIS that it received was “inaccessible”’); 5/4/2021 Hr’g Tr. 83:17-21 (government argument: 
describing copy of LIS in government’s possession as “inaccessible”), id. at 83:6-16 (government 
argument: stating that government attempts to access LIS after closure of Theranos facility “may have 
been doomed from the start”), id. at 83:3-5 (government argument: it was “likely impossible” to access 
the LIS); with supra p. 8 (witness statements that it was understood that LIS could be reconstituted after 
the closure of Theranos facility). 


7 Compare Dkt. 846 at 5; 5/4/2021 Hr’g Tr. 83:17-21, with Brady Letter §§ 46-49. 


® Before August 2018, the government knew that accurate test results resided in the LIS. See, 
e.g., Ex. 14 (US-REPORTS-0008569) (February 28, 2018 interview with member of prosecution team 
and doctor, who stated that “Theranos was his favorite laboratory” and “all his clients’ test results from 
Theranos were clinically relevant”); Ex. 15 (US-REPORTS-0007225) (February 2, 2018 interview in 
which doctor said that out of “40 or 50” patients sent to Theranos only “[a] couple of those results were 
‘weird’” but “[w]eird laboratory results aren’t out of the ordinary”); Ex. 16 (US-REPORTS-0008710) 
(February 27, 2018 interview including member of prosecution team in which doctor, when shown test 
result, stated that he “did not have a concern about the accuracy of the test” and, when shown another, 
“did not find anything concerning in the lab results”); Ex. 17 (US-REPORTS-0002771) (investor’s 
Theranos blood test results “seemed consistent with other tests he has received”). 
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The extent to which the LIS contained exculpatory evidence in the form of accurate test 
results;? 

The extent of government notice about the technical complications associated with accessing 
and preserving the LIS, Dkt. 732-3, 732-4, 736-7 (under seal); 

The reason why government attorneys did not take steps recommended by government 
personnel to gather and/or access and preserve the LIS, Brady Letter {] 46-49; 

The reason why the government did not acquire the software needed to access the LIS, as 
recommended by Theranos counsel, Brady Letter §] 32; Dkt. 734, 734-1; 

The reason why the government did not “go the search warrant route,” Dkt. 734-1, or seek to 
take possession of the physical servers (as it did for specific devices), Dkt. 734-2; Brady 
Letter ¥ 33; 

The extent of involvement of members of the prosecution team in these events, Dkt. 732-3, 
732-4, 734, 734-1, 734-2, 736-7 (under seal); cf, e.g., Brady letter J 46-49 (describing 


actions of unnamed government attorneys). 


Degree of prejudice to the accused 


Whether the data in the LIS could have been used to rebut the government’s assertions of 
accuracy and reliability;'° 

Whether (as Dr. Master states in his supplemental report) an individual test result tends to 
prove or disprove accuracy and reliability of the underlying technology, Dkt. 842-1 at 2; 
Whether the rich array of data in the LIS (both patient testing data and QC data) could been 
used to verify or rebut anecdotal assertions, including from Kingshuk Das, Adam 


Rosendorff, and doctors and customers;!! 


? Compare Dkt. 846 at 2 (“purely speculative” that LIS possessed actual exculpatory evidence), 


with supra p. 9 n. 8 (detailing exculpatory evidence in LIS). 


'© Compare Dkt. 846 at 3; 5/4/2021 Hr’g Tr. 79:10-15, with Dkt. 730 at 2, 9-12; Dkt. 810 at 6-7; 


5/4/2021 Hr’g Tr. 46:15-49:3. 


"| Compare Dkt. 846 at 3; 5/4/2021 Hr’g Tr. 79:10-15, with Dkt. 730 at 2, 9-12; Dkt. 810 at 6-7; 


5/4/2021 Hr’g Tr. 46:15-49:3. 
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e The “probative value and reliability of the secondary or substitute evidence” intended to be 

used by the government at trial;!” 

e The “nature and probable weight of factual inferences or other demonstrations and kinds of 

proof lost” to Ms. Holmes as a result of the loss of the LIS data." 
These factual issues are directly relevant to the question whether to suppress the evidence identified in 
Ms. Holmes’ motion."4 

B. Testimony Is Necessary to Resolve Contested or Open Issues of Fact. 

Resolving these factual disputes requires testimony from the individuals involved, and the 
production and review of relevant documents. For example, the parties will need to elicit testimony 
from the following individuals on the following subjects. 

e USAO Automated Litigation Support (ALS) Staff 

oO What options for accessing the LIS the ALS Unit, government paralegal(s), and 
government attorneys discussed in fall 2018, Brady Letter J§ 39-43, 45-47; 

oO The reasons for the ALS Unit’s recommendations for accessing the LIS, id. § 46; 

O How the ALS ordinarily accesses and preserves sensitive data, cf id. J 37-54. 

e USAO Paralegal(s) 

oO Whether the paralegal received any instructions from government attorneys upon receipt 
of the hard drive containing the LIS copy;'° 

oO Why the paralegal delayed approximately two weeks before sending the hard drive to the 
Automated Litigation Support supervisor, Brady Letter {J 36, 39; 

oO Whether anyone contacted the paralegal between October 30, 2018 and May 2020 


regarding the LIS copy in her possession, id. 47, 49, 53; 


'2 Compare Dkt. 846 at 13, with Dkt. 810 at 6. 


'3 Compare Dkt. 810 at 6-7; Dkt. 730 at 10-11; 5/4/2021 Hr’g Tr. 46:15-49:3, with Dkt. 846 at 
13. 

'4 To be clear, Ms. Holmes does not concede that the LIS at the Theranos facility was the “only 
accessible version of the database,” or that the LIS was inaccessible after the closure of that facility. 


Dkt. 846 at 18. Ms. Holmes also does not concede that the government lacked “notice” of Theranos’ 
closure and, with it, the movement of the LIS servers from the Theranos facility. Jd. 


'S See id. § 36; see Exs. 18 (USAO-8511), 19 (USAO-8512). 
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1 O 


Why the paralegal re-initiated contact twice in January 2019 with government attorneys 


2 to remind them of potential ways to access the LIS, id. 4 49; 

3 oO Whether the government attorneys responded to this January 2019 outreach, id. 

4 e Government attorneys 

> oO Why the government sought productions of data from the LIS from 2015 to 2018." 

6 o Whether government attorneys were informed that there would be technical difficulties 

7 associated with accessing the LIS database, Dkt. 732-3, 732-4, 736-7 (under seal); 

8 o How government attorneys responded to notice of those technical difficulties, id.; 

9 O Why the government did not acquire the software identified in the July 2018 email from 
10 Theranos counsel to the prosecution team as necessary to restore and run the LIS, Brady 
11 Letter §] 32; Dkt. 734, 734-1; 

12 oO Whether the fact that the LIS copy was intended for a SQL database was communicated 
13 to the paralegal and the ALS unit, Brady Letter { 46; 

14 Oo Why the government waited until June 4, 2018 to subpoena the LIS, Dkt. 733; 

15 0 The identities of the unnamed government attorneys described in the Brady letter, and 
16 why did they not follow the advice of ALS staff and the USAO paralegal outlined in the 
17 Brady letter, Brady Letter 4 46, 49; 

18 oO Whether the government asked the FBI or any other agency with appropriate expertise to 
19 try to access the LIS database, id. J] 46-47; 

20 o Whether government attorneys responded to the paralegal’s proposals for accessing the 
21 LIS in January 2019, id. ¥ 49; 

22 oO Whether the government took steps to contact any Theranos IT personnel for assistance 
23 with accessing the LIS in fall 2018, cf id. 4 18; 

24 

25 

26 

27 


'6 Dkt. 846 at 5-6; Dkt. 846-7, 846-8; cf. Zaragoza, 780 F.3d at 979 (questions about duress 
2g || defense showed government notice of potentially exculpatory nature of evidence). 
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oO Whether government counsel (as they have previously represented) spoke with Theranos 
counsel over the phone regarding access to the LIS database shortly after receiving the 
copy of the LIS, Dkt. 730 at 15 n. 9; Dkt. 735-2. 
O Whether government counsel contacted a particular former Theranos executive, as a 
member of the prosecution team indicated they might, Dkt. 736-1; 
e Theranos counsel 
oO What specifically Theranos counsel told government attorneys regarding technical 
difficulties associated with accessing the LIS database, Dkt. 732-3, 732-4, 736-7 (under 
seal); 
O When Theranos counsel did so, id.; 
O Whether Theranos counsel informed the government of the closing of the Theranos 
facility and/or the disassembly of the LIS.!7 
At the requested evidentiary hearing, Ms. Holmes also would call one or more witnesses to establish the 
capabilities and functionality of the LIS, and how it included vast amounts of information that are 
directly relevant to the government’s allegations.'® 
C. The Government Has Conceded Specific Issues of Fact. 
The government has conceded certain factual issues relevant under Flyer. 
Quality of government conduct 
e The government was on notice as early as 2015 of the LIS and its contents, Dkt. 846 at 5-6, 
Dkt. 732-1; 
e The government sought and received productions of data derived from the LIS between 2015 
and 2018, id.; Dkt. 732-1; Brady Letter p. 12, J 19; 
e Theranos counsel produced what they represented to be a copy of the LIS to the government, 


Brady Letter § 36; Dkt. 681-35; 


'’ Dkt. 846 at 11, 18. 


'8 See Dkt. 682 at 1-3; Dkt. 810 at 6-7; Dkt. 730 at 10-11; 5/4/2021 Hr’g Tr. 46:15-49:3. 
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e The government took custody of that copy, Brady Letter §] 36; Exs. 18 (USAO-8511), 19 
(USAO-8512); 

e Government attorneys did not follow the advice of litigation support professionals after 
receipt of that copy, Brady Letter {J 46-49; 

e Members of the prosecution team were involved in the events at issue, Dkt. 732-3, 732-4, 
734, 734-1, 734-2, 736-7 (under seal). 


Prejudice to Ms. Holmes 


e The data the LIS contained (including data relating to each testing result and all the QC data) 
and the specific functionality of the database (including the ability to query and sort data);'? 
e That the LIS contained potentially millions of accurate test results;7° 
e The probable effect on the jury of loss of evidence, i.e., faulting Ms. Holmes for the loss of 
the evidence, see supra pp. 1-2, and shifting the burden to her to disprove the government’s 
accuracy-and-reliability allegations, cf: Dkt. 846 at 3-4. 
The government also concedes the legal proposition that, under this Court’s motion in limine ruling, an 
accurate test result is exculpatory. Dkt. 810 at 6. 
IV. Ms. Holmes Is Entitled to Evidence Identified in the Government’s Brady Letter. 
Contrary to the government’s assertion, see Dkt. 846 at 19, Ms. Holmes is not attempting to 
“search for information” within government files—she requests the particular evidence relied on or 
contained in the government’s October 29, 2020 Brady letter. This evidence is essential for the Court to 
make an informed decision under Youngblood and Flyer, and Ms. Holmes is entitled to it under Brady v. 
Maryland, 373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 150 (1972), and Rule 16. The Brady 
letter plainly quotes from documents not yet produced to Ms. Holmes,”! and describes conduct of 


unnamed government personnel that is squarely at issue in this motion. See, e.g., Brady Letter J 37-52; 


'9 See Dkt. 846 at 4-5; Dkt. 682 at 1-3. 
°° The government does not contest this assertion in its opposition. See Dkt. 810 at 6. 


71 See, e.g., Brady Letter §§ 3-4 (quoting “Notes by a postal inspector”); §] 5, 11 (quoting 
“Government notes”); § 6 (quoting “Notes by an SEC attorney”); §] 7 (quoting “Notes by an SEC 
attorney”); J 8-10, 13-22, 29 (quoting “Notes by an SEC attorney”’); § 41 (screenshot of computer 
message); § 43 (apparent block quote and screenshot of computer message). 
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Mellen v. Winn, 900 F.3d 1085, 1097-98 (9th Cir. 2018) (“[T]he government cannot satisfy 

its Brady obligation to disclose exculpatory evidence by making some evidence available and claiming 
the rest would be cumulative.”). The government’s refusal to produce this evidence is troubling, as the 
government bears the burden of justifying its conduct under Flyer. See supra p. 2. 

This evidence also is material to Ms. Holmes’ defense at trial. The government has noticed 
numerous LIS-related witnesses. In light of this Court’s ruling on the motions in limine, some of those 
witnesses appear unlikely to testify, although Ms. Holmes notes that the government added many of 
these witnesses to its list after that ruling. Dkt. 798 at 57-58. If the Court revisits its ruling, Ms. Holmes 
will need to know who the individuals identified are, and what documents the Brady letter cites, quotes, 
and relies upon, in order to examine the noticed government witnesses and develop her own witness 


t.°? See Fed. R. Crim. P. 16(a)(1)(E)(i) (requiring government to disclose all “documents . . . within 


lis 
the government’s possession, custody, or control [that are] material to preparing the defense’’); see also 
United States v. Stevers, 603 F.3d 747, 753-54 (9th Cir. 2010) (finding Rule 16 violation when 
government withheld relevant evidence). 

CONCLUSION 


For the foregoing reasons, and those stated in Ms. Holmes’ motion, this Court should order an 


evidentiary hearing and, thereafter, grant Ms. Holmes’ motion. 


2? Ms. Holmes’ motion is timely. For two reasons, the motion was not “reasonably available” 
before this Court’s August 2020 deadline for Rule 12 motions, and Ms. Holmes has “good cause” to 
bring this motion now. Fed. R. Crim. P. 12(b)(3), (c)(3). First, the government did not provide its 
Brady disclosures relating to the loss of the LIS evidence until after the Court’s Rule 12 deadline. The 
government has made key productions on this issue well after the Court’s motion in limine deadlines. 

As relevant here, the government produced audio recordings, FD-302s, agent notes, and other 
documents relating to the LIS weeks after Ms. Holmes filed her February 23, 2021 Reply in Support of 
Motion to Exclude Anecdotal Test Results, Dkt. 730, despite having had much of this evidence in its 
possession for months. The government continues to resist disclosure of evidence relevant to this 
motion. See supra pp. 14-15. Courts routinely deem Rule 12(b) motions timely in such circumstances. 
See United States v. White, 850 F.3d 667, 673 (4th Cir. 2017) (mid-trial motion for a Franks hearing 
timely because it was based on trial testimony); United States v. Montes De Oca, 656 F. App’x 831, 833 
n. | (9th Cir. 2016) (post-trial motion to dismiss timely because government had disclosed relevant 
evidence after trial); see also Fed. R. Crim. P. 12 Advisory Committee Notes — 2012 Amendments (“The 
‘then reasonably available’ language is intended to ensure that a claim a party could not have raised on 
time [due to lack of information] is not subject to the [good cause] limitation on review imposed by Rule 
12(c)(3).”). Second, this Court had not endorsed the relevance of the government’s anecdotal evidence 
until its motion in /imine rulings. See Dkt. 810 at 1; Dkt. 798 at 49-50. 
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DATED: June 28, 2021 


Respectfully submitted, 


KEVIN DOWNEY 

LANCE WADE 

AMY MASON SAHARIA 
KATHERINE TREFZ 
Attorneys for Elizabeth Holmes 
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The Court ordered a Daubert hearing to “assess the reliability of Dr. Master’s methodology, 
which he employed to provide testimony and opinions about chloride, potassium, bicarbonate, HIV, 
HbAIc, hCG, cholesterol, calcium, and sodium” in his March 2020 expert disclosure. Dkt. 797 at 11; 
see also 5/5/2021 Hr’g Tr. at 17:21-22 (stating that Court would order a “Daubert hearing, for those 
particular topics”). In aid of that determination, the Court ordered the government to file “[a]ny 
supplemental material the Government plans to rely on at the hearing” by June 18, 2021. Dkt. 797 at 11. 

The government apparently finds itself unable to defend the anecdotal methodology that Dr. 
Master employed in his expert disclosure that is the subject of the ordered Daubert hearing; indeed, Dr. 
Master has disavowed some of his earlier opinions and has failed to supplement others. The government 
did not file on June 18 “supplemental material” supporting Dr. Master’s disclosed methodology. 

Instead, it filed a new expert report employing new methodologies that were not discussed in Dr. 
Master’s initial disclosure and introducing new opinions on ten additional Theranos assays. 
Supplemental Report (Supp. Rpt.), Dkt 842-1, at 1-9. The government’s disclosure of brand-new expert 
opinions on the eve of the planned Daubert hearing! and trial violates the scheduling order and the 
Court’s Daubert order. The government cannot establish good cause for its delay. The Court should 
strike the new report.” 

I. The Court Should Strike Dr. Master’s Untimely New Expert Report. 

Dr. Master’s “supplemental” report is no mere supplement. It contains brand-new opinions. The 
report purports to employ new “sigma metrics” and/or “linear correlation coefficient” methodologies to 
three of the nine assays at issue in the Court’s Daubert order (bicarbonate, hCG, and sodium).? Dr. 


Master did not discuss or even mention those methodologies in his original report, nor did the 


' Given the complexity of the evidence that the defense will need to use at the Daubert hearing in 
light of Dr. Master’s new opinions, the defense now believes that a remote hearing conducted by 
videoconference will not be possible. The parties are meeting and conferring about dates for an in- 
person hearing and will be in touch with the Court. 


? Dr. Master’s new opinions also fail Rule 702 and Daubert on their merits, although Ms. 
Holmes has not yet had sufficient time to prepare a Daubert motion. Ms. Holmes previews those 
arguments in Part II below. 


3 Ms. Holmes attaches as Appendix A a chart showing which new methodologies do or do not 
relate to the at-issue assays. 
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government discuss them in response to Ms. Holmes’ Daubert motion. Applying the new 
methodologies, Dr. Master also adds new opinions for ten assays absent from his original disclosure 
(Vitamin B12, Estradiol, TSH, TT3, TT4, fT 4, TST, Prolactin, SHBG, and tPSA). Supp. Rpt. at 8. The 
new report violates the scheduling order, Rule 16, and this Court’s Daubert order and should be 
stricken. If Dr. Master is permitted to offer his untimely opinions, Ms. Holmes will have no choice but 
to move for a two-month continuance. 


The scheduling order and Rule 16. Under the scheduling order negotiated by the parties and 


entered by the Court, the government’s Rule 16 expert disclosure was due on March 6, 2020, which was 
then five months before the scheduled August 4, 2020 trial date. See Dkt. 171 (adopting schedule in 
Exhibit F to Status Report, Dkt 170-6); Dkt. 83. That deadline implemented the requirement that expert 
disclosures be provided “in a timely fashion” to avoid surprise and mitigate the need for continuances. 
Fed. R. Crim. P. 16 advisory committee note. 

The government’s new disclosure for Dr. Master is more than one year late. It comes less than 
two weeks before the court-ordered Daubert hearing, and only two months before trial. Ms. Holmes 
negotiated the pre-trial schedule to provide sufficient time to respond to expert opinions in this complex 
case. The introduction of untimely new expert opinions on the eve of trial will prejudice her defense. It 
is unrealistic to expect Ms. Holmes to cross-examine Dr. Master on his new opinions at trial in two 
months. Defense counsel have already diverted precious trial preparation time to understanding the new 
opinions and reviewing the 1,000 pages of cited material. That diversion of resources will continue; 
counsel will need to prepare a new Daubert motion targeting the new opinions. Ms. Holmes will need 
to re-consider whether to disclose her own responsive expert. And all this will need to occur during a 
time when counsel will lack ready access to their client. 

The only appropriate remedy for the government’s violation of the scheduling order is to strike 
the new report. See United States v. Grace, 526 F.3d 499, 516 (9th Cir. 2008) (“[T]he court has inherent 
authority to enforce its specific discovery order, which the government would violate if it were to call 
undisclosed nonexpert witnesses.”); Fed. R. Crim. P.16 (d)(2) (providing that when a party fails to 
comply with Rule 16, including a court order, the court may, as relevant here, “(B) grant a continuance; 
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(C) prohibit that party from introducing the undisclosed evidence; or (D) enter any other order that is 
just under the circumstances”). In determining which sanction to employ in cases of untimely 
government disclosures, “the Court should typically consider three factors: ‘(1) the reason for the 
government’s delay in production; (2) the extent of prejudice to the defendant as a result of the delay; 
and (3) the feasibility of curing the prejudice with a continuance.’” United States v. Yagi, 2013 WL 
10570994, at *16 (N.D. Cal. Oct. 17, 2013) (excluding expert testimony when government failed to 
serve timely disclosures). 

Each factor favors striking the report. The government offered no reason for its delay, and none 
exists. Nearly every document on which Dr. Master bases his new opinions has been in the 
government’s possession for years. The government apparently provided the documents to Dr. Master 
on May 26, 2021, Declaration of Amy Mason Saharia (Saharia Decl.), Ex. A. (5/26/2021 Email from Dr. 
Master to R. Leach), following the Court’s Daubert order and at a time when the government was 
resisting the defense’s efforts to schedule a prompt Daubert hearing, Saharia Decl. Ex. B (6/5/2021 
Email from R. Leach to L. Wade). 

Nor does Dr. Master provide any reason for his failure to identify his new methodology in his 
initial disclosure. Dr. Master states that sigma statistics “were first introduced into laboratory medicine 
in the early 1970s in a paper by Dr. James Westgard” and “thus, they have a long and well-established 
role in laboratory medicine analytics.” Supp. Rpt. at 2. If that is so, there is no excuse for Dr. Master’s 
failure to apply this methodology in his first report. The same is true for his new linear correlation 
coefficient analysis. Dr. Master explains that he applied this analysis using Theranos’ validation reports, 
Supp. Rpt. at 1, but, contrary to Dr. Master’s assertion, those are not “newly available” documents, id. at 
4. The government has long had these documents. And, in the Appendix to his original report, Dr. 
Master cited several validation reports including US-FDA-0024744 (chloride), US-FDA-0024797 
(potassium), and US-FDA-0024827 (sodium). Initial Dr. Master Rpt., Dkt. 580-5, at 49 (Mar. 6, 2020); 
see also Saharia Decl., Ex. C (USAO-006934), but nonetheless did not mention this methodology in his 
initial disclosure. 

As already explained, the government’s untimely disclosure, if permitted, will prejudice Ms. 
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Holmes. But a continuance also would prejudice Ms. Holmes. Ms. Holmes has been diligently 
preparing for trial based on the current trial date, and delaying the trial by two months would push the 
trial into the holiday period and likely reduce the number of available jurors. The only appropriate 
remedy is to strike the report and exclude all opinions therein. See United States v. Valdez, 2019 WL 
539074, at *2 (N.D. Cal. Feb. 11, 2019) (“The plain purpose of Rule 16 is to prevent exactly the 
situation threatened here— a defendant facing imminent trial without an adequate opportunity to prepare 
for evidence that the government intends to use against him.”). As referenced above, absent such relief, 
Ms. Holmes will be forced to move for a two-month continuance to attempt to mitigate the resulting 
prejudice. See United States v. Kloehn, 620 F.3d 1122, 1127-29 (9th Cir. 2010) (explaining four-factor 
inquiry for continuance). 


The Court's Daubert ruling. The new report also violates the Court’s Daubert ruling and should 


be stricken for that additional reason. The Court ordered a Daubert hearing to “assess the reliability of 
Dr. Master’s methodology, which he employed to provide testimony and opinions about chloride, 
potassium, bicarbonate, HIV, HbA1c, hCG, cholesterol, calcium, and sodium” in his March 2020 
disclosure. Dkt. 797 at 11. Dr. Master’s new report does not identify supplemental material supporting 
the methodology (if any) that he employed in the disclosure that is the subject of the pending Daubert 
motion. As already discussed, it instead discloses brand-new methodologies and new opinions on ten 
different assays. No reasonable interpretation of the Court’s order permits the government to disclose 
brand-new methodologies and opinions. 

II. The Court Should Exclude Dr. Master’s New Opinions under Rule 702 and Daubert. 

Ms. Holmes has not had sufficient time to prepare a Daubert motion targeting Dr. Master’s new 
opinions. Nonetheless, Ms. Holmes expects that the evidence at the Daubert hearing will reveal 
substantial flaws in Dr. Master’s new opinions that preclude their admission. Ms. Holmes offers the 
following preliminary thoughts: 

1. Although Dr. Master focuses his new report on “sigma metrics” and/or “linear correlation 
coefficient” methodologies, he does not appear to actually apply those methodologies to most of the nine 
assays at issue in the Court’s Daubert order. He applies those methodologies only to three of the nine 
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assays. See App. A. He provides no justification for his failure to apply these methodologies to the 
remaining six assays. 

2 Dr. Master does not establish the validity of the metrics on which he is basing his 
calculations. He appears to have plucked metrics out of Theranos documents and input them into his 
calculations without explaining how he chose which metrics to use. For example, he identifies various 
R? values that he found in Theranos documents in his report, but does not explain why he chose these R? 
values instead of others, or why he used values calculated on one date but not on other dates. 

3. Dr. Master’s claim that sigma statistics “have a long and well-established role in 
laboratory medicine analytics,” Supp. Rpt. at 2, appears suspect, as we will develop at the hearing. 

4. Dr. Master’s lack of access to the underlying data precludes him from establishing the 
reliability of his calculations. Dr. Master’s new calculations rest on inputs that he did not calculate. For 
example, sigma calculations involve two levels of calculations. First, one must calculate metrics such as 
bias and imprecision from raw Theranos data. Then, those calculated metrics are input into the sigma 
calculation. Dr. Master does not have the raw data. As a result, as he acknowledges, he cannot 
independently conduct the first level of calculations. Supp. Rpt. at 4. Instead, he conducted only the 
second level of calculations using as inputs “the company’s own stated TEa, bias, and imprecision.” Jd. 
In other words, he is relying on inputs calculated by Theranos scientists. The government has not 
explained how it intends to establish the reliability of the inputs into Dr. Master’s calculations, as it has 
not disclosed any other expert testimony from Theranos scientists on this subject. 

Although an expert may “present the findings and conclusions of those whose work he or she 
supervised and that he or she could personally replicate if necessary,” an expert cannot simply 
summarize another witness’s data. In re M/V MSC FLAMINIA, 2017 WL 3208598, at *22 (S.D.N.Y. 
July 28, 2017). Dr. Master did not supervise Theranos scientists, and he cannot replicate their analysis 
because he does not have the raw data. He is simply parroting their calculations. See Finjan, Inc. v. 
Sophos, Inc., 2016 WL 4560071, at *12 (N.D. Cal. Aug. 22, 2016) (“Rule 703 .. . does not permit an 
expert to simply parrot the opinions of another expert’’). 

Anticipating this defect, Dr. Master states that he is “confident that [his] conclusions are not 
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hampered by a lack of access to adequate data” because his sigma calculations are “similar” to 
calculations described by Dr. Kingshuk Das, Theranos’ former laboratory director, in a government 
interview on February 21, 2021. Ex. D (US-REPORTS-0024149).4 That observation misses the point. 
Dr. Master cannot blindly input into his mathematical formula metrics calculated by others that rest on 
data to which Dr. Master lacks access. Dr. Master does not know what the data is, how it was gathered, 
and whether it was reliably calculated. A qualified expert needs to establish the reliability of the inputs 
into Dr. Master’s formulas. The government has disclosed no expert who can do that. Dr. Master’s new 
calculations are an unreliable and unsupported attempt to replicate Dr. Das’ 2016 analysis. 

5. In his “Additional Remarks,” Dr. Master provides yet additional new opinions. Supp. 
Rpt. at 9. He remarks that “Theranos knew or should have known that results from fingerstick samples 
obtained using the Theranos collection device were completely inappropriate for clinical use.” Jd. 
Similarly, he remarks that based on review of data for the ten new assays he believes there was a 
pervasive problem with the Edison 3.5 platform. Jd. These opinions fail Daubert for the following 
additional reasons. 

First, Dr. Master fails to explain why his opinion is tied to the Theranos collection device. He 
does not review any collection device data nor explain how any data shows that use of the collection 
device—as opposed to other factors—caused any of supposed problems on which he opines. Jd. 
Relatedly, he does not disclose any methodology he applied to reach this opinion. 

Second, Dr. Master’s opinion about what Theranos “knew or should have known” is 
impermissible because experts cannot permissibly express views as to someone else’s knowledge, intent, 
or purpose. See, e.g., In re Rezulin Prod. Liab. Litig., 309 F. Supp. 2d 531, 547 (S.D.N.Y. 2004) 
(“Inferences about the intent or motive of parties or others lie outside the bounds of expert testimony.”); 
Lofton v. McNeil Consumer & Specialty Pharmaceuticals, 2008 WL 4878066, at *6-7 (N.D. Tex. July 


25, 2008) (opinions “regarding Defendants’ ethical obligations, motive, state of mind, asserted 


4 Dr. Das cannot testify to any opinions he reached based on this analysis because the 
government has not noticed him as an expert. For a fact witness to testify about opinions based on their 
expertise, the offering party must abide by the disclosure requirements of Fed. R. Crim. P. 16. See Fed. 
R. Evid. 701 advisory committee’s notes to the 2000 amendment. 
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knowledge, and alleged conduct” excluded as “personal opinions or legal conclusions based on 
Defendants’ alleged behavior’). 

Finally, Dr. Master’s remark about “a pervasive problem” with the Edison 3.5 is outside the 
scope of the Court’s Daubert order because it rests on Dr. Master’s opinions about the ten new assays. 
Ms. Holmes moved to exclude Master’s opinion regarding “problems with the Edison” in her Daubert 
motion, Dkt. 560 at 17-19, 23-24, and the government failed to respond to that argument in its 
opposition, Dkt. 668; see also Reply In Support of Daubert Motion, Dkt. 704 at 12, 14-15. The 
government cannot revive this waived opinion. 

Il. The Court Should Exclude Dr. Master’s Original Opinions on HIV, HbAtIc, Calcium, and 

Chloride. 

For independent reasons, the Court should exclude Dr. Master’s opinions on HIV, HbAIC, 
calcium, and chloride. Dr. Master has not provided any additional evidence or analysis to support his 
opinions on HIV and HbAIC. See Supp. Rpt. at 8 (“I have no additional information on Theranos HIV 
or Hbalc testing, and nothing to add to my original report.”). What is more, he has disavowed his prior 
opinions for calctum and chloride. See id. (stating that the data for calcium and chloride show the assays 
were, respectively, operating “reasonably consistent with other clinical assays with respect to precision 
and stability” and in their “operational behavior”). The Court should exclude Dr. Master’s (prior) 
opinions on these four assays without a Daubert hearing. 

CONCLUSION 

For the foregoing reasons, the Court should strike the Supplemental Report, exclude Dr. Master’s 

prior opinions on HIV, HbA Ic, calcium and chloride, and proceed with a Daubert hearing on the 


remainder of the topics referenced in the Court’s Order. Dkt. 797 at 11. 
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DATED: June 25, 2021 


Respectfully submitted, 


/s/ Amy Mason Saharia 
KEVIN DOWNEY 

LANCE WADE 

AMY MASON SAHARIA 
KATHERINE TREFZ 
Attorneys for Elizabeth Holmes 
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2 I hereby certify that on June 25, 2021 a copy of this filing was delivered via ECF on all counsel 
3 || of record. 
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/s/ Amy Mason Saharia 
AMY MASON SAHARIA 
Attorney for Elizabeth Holmes 
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United States v. Elizabeth Holmes & Ramesh Balwani, CR 18-258 EJD (N.D. Cal.), 
Supplement to Expert Report of Stephen Master, MD, PhD, FCAP, FAACC 


June 18, 2021 


|. Overview and Summary 

| have been retained by the United States Attorney’s Office (USAO) to provide expert 
testimony in this matter. On March 6, 2020, based on information that | received from the 
USAO and my knowledge and expertise in the fields of Clinical Laboratory Medicine, Clinical 
Chemistry, and Pathology, | provided an expert report addressing whether Theranos was 
market ready and able to produce accurate and reliable fingerstick results for a variety of tests. 
Based ona review of available data, | concluded that Theranos did not meet this standard for 
Vitamin D, chloride, potassium, bicarbonate, cholesterol and sodium; further, | indicated that 
there were substantial questions about their ability to provide patient-appropriate results for 
calcium, HIV, HbA1c, and hCG. | based these conclusions on my review of data such as quality 
control information obtained by CMS, information regarding distributions of test results 
obtained from patient samples, Theranos validation documents, and customer complaints. | 
reached my conclusions using the same analytical approaches that | would use in my own 
professional practice of Laboratory Medicine. In reporting my conclusions, | also stated that | 
reserve the right to supplement or revise my initial report based on additional information 
received. 

| have subsequently received access to significant additional information in the form of 
Theranos’ responses to CMS (which included substantial quality control data—hereafter 
abbreviated “QC” data—that document the performance of their assays in clinical practice) and 
a set of Theranos validation documents that were provided to Walgreens?. These types of 
documents are exactly the types of reports and data that | review on a regular basis in my own 
professional practice and use to determine whether assays are appropriate for patient care. 

| understand the Defendant has moved to exclude my testimony, and the Court seeks 
additional information about my methodology and conclusions. In preparation for the Daubert 
hearing, | present this supplemental report to further clarify reasoning and methodology that | 
applied to reach my conclusions. Additionally, | have provided information based on the 
additional data | have had the opportunity to review since my previous report. Having 
reviewed these new data, | agree with the conclusions of my previous report, and in fact 
believe that | have even stronger evidence to support key claims of that initial report. | 
conclude that a broad array of Theranos assays, including all assays run on the Theranos 3.5 
platform, were unsuitable for clinical use. | look forward to communicating this and answering 
questions during the Daubert hearing. 


1See Attachment | 
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Il. Methodology and reasoning 

As | outlined in my initial report, accuracy and precision are key metrics which a clinical 
laboratorian uses to assess the quality of a test. In my professional practice, where | am 
responsible for ensuring that our own tests are appropriate for patient care, | regularly review 
data exactly like the data contained in the CMS response and Theranos validation documents in 
order to determine if assays are appropriately accurate and reliable for patient care. Even 
without physically seeing an instrument, such reports allow me to determine, in my own 
practice of laboratory medicine, whether an assay meets appropriate criteria. In addition to 
accuracy and precision, concepts such as linear correlation (discussed below) and appropriate 
thresholds of error are the universally accepted concepts within my field for determining such 
appropriateness. 

In my earlier report, | described the concept of total allowable error (TEa). By combining 
the degree of inaccuracy (bias) and imprecision into a single number representing total 
analytical error, it is possible to determine whether that error lies within a boundary of 
acceptability (the TEa). There are two typical ways in which one can use TEa within a clinical 
laboratory. First, since a result that is further away from the “true” value than the TEa counts 
as a failure of the assay/medical error, it is possible to enumerate how often such failures 
occur. Such failure rates can be expressed as “sigma metrics”, which express the degree to 
which a process is well-controlled. Sigma statistics were first introduced into laboratory 
medicine in the early 1970s in a paper by Dr. James Westgard, the leading authority on 
laboratory quality control and creator of the “Westgard rules” (quality control rules that are 
widely used in lab medicine, including by Theranos); thus, they have a long and well-established 
role in laboratory medicine analytics (for a brief overview, see the article by Westgard and 
Westgard that is hosted on the web site of the American Association for Clinical Chemistry?). 
Although “six-sigma” performance is typically the desired goal, expert opinion within laboratory 
medicine designates a process with an initial sigma score >5 as “excellent”, >4 as “good”, and 
so on, with 2-3 being considered “poor” and <2 being considered “unacceptable”?. Sigma 
scores may be calculated using the accuracy and precision data from an assay.* 

The second way in which one can use TEa within a clinical laboratory is to determine 
whether a given laboratory test will successfully pass the CLIA-mandated proficiency testing 
(PT), where a correct score of 80% is required and the TEa is set either by overall national 
performance by laboratories or, in some cases, by mandated maxima within CLIA itself. It is 
worth noting that the CLIA-mandated limits, first established in 1992, are widely considered to 


? https://www.aacc.org/cln/articles/2013/september/total-analytic-error. 

3 Westgard, S, Clinics in Laboratory Medicine, 2013 33(1), pp. 41-53. 

4 For an example applying sigma metrics to a commercial laboratory platform, see e.g. Westgard S et al, Clinical 
Biochemistry, 2017 50(18), pp. 1216-1221. 
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be excessively lenient targets that do not necessarily reflect current best practices in laboratory 
medicine. 

An appropriate way to determine the relationship between TEa, accuracy, and precision 
has also been clearly laid out by Dr. Westgard, who recommends estimating error using a 
specific formula (Biast2*CV) that ensures that a value only exceeds the TEa by chance 1 in 
every 20 times (i.e. a 95% pass rate)°. In this case, if the TEa is set using proficiency testing (PT) 
guidance boundaries, an assay should easily receive the mandated 80% passing score. 
Interestingly, however, Theranos consistently used a more lenient formula (Bias+CV) to assess 
the performance of their assays against their own self-declared total allowable error values. If 
Theranos ran, for example, 15 different assays that each performed at the limits of their criteria 
for acceptability, we would expect that (by chance) 2-3 of these assays would fail proficiency 
testing during each PT challenge (assuming that PT was appropriately performed at a stringency 
that is comparable to mandated testing criteria). This nonstandard assessment of acceptable 
assay performance appears throughout Theranos assay validation documents, as well as in their 
response to the CMS inspection. 

Another concept relevant to my discussion is the linear correlation coefficient, which is 
expressed as a single number (“R2”). Briefly, when R? = 1, this reflects a perfectly “straight-line” 
relationship between two methods (e.g. an accepted predicate method and a second method 
that is under investigation); conversely, when R? = 0, there is no (linear) relationship at all 
between results from the two methods. The higher the R2 (correlation coefficient), the better. 
It is normal practice in the field of laboratory medicine to calculate this relationship for every 
quantitative method comparison, and only under special circumstances would one see an R2 
less than ~0.90 (in my experience, 0.98 or higher is more typical for chemistry analytes). 

All of the metrics | have described (accuracy, precision, TAe, sigma value, and 
correlation coefficient) are uncontroversial, accepted ways to assess assay quality within the 
routine practice of laboratory medicine. | would note that other means of assessment (such as 
reliance on customer complaints) that | used in the original report but do not discuss in this 
supplement are part of my regular practice of laboratory medicine, and | am happy to elaborate 
on this point in the context of the upcoming hearing. 


lll. Assessments of Individual Assays 
Summary of methodology 

| have reviewed the documents provided to me using the same analytical approaches 
(described above) that are commonly used within my field. The issues that | raise in this report 
are precisely the types of issues that | would raise (if they existed), where appropriate, with 
assays in my own laboratory. | have divided this assessment into two sections: one relating to 


5 https://www.aacc.org/cln/articles/2013/september/total-analytic-error 
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assays discussed in my original report, and another in which | utilize the newly available 
documents in order to review additional assays performed on the Edison 3.5. This is an 
important addition, because | did not have access to these documents when | produced my 
original report. Further, these additions provide important additional evidence about 
systematic problems with Edison testing, which | concluded in my original report but which was 
called into question in the Defense motion to exclude my testimony. 

In order to assess these assays in an unbiased manner using the criteria that Theranos 
themselves provided, | have calculated sigma performance values based on the company’s own 
stated TEa, bias, and imprecision. Except where noted, | am not in this section making specific 
claims about the stringency (low or high) of the company’s TEa with respect to medical 
appropriateness, but rather highlighting the performance of Theranos assays when assessed on 
their own terms. Also, in the interest of space, the following assessments summarize selected, 
notable points rather than describing all problems identified with the assays. | have omitted a 
number of additional details regarding problems that exist with respect to analyte stability and 
equivalence of plasma vs. serum. 


Opinions regarding assays discussed in the original report 
hCG 


For this and other Edison 3.5 assays, | calculated a sigma value using the TEa, bias 
(accuracy), and %CV (precision) documented explicitly by Theranos in either the validation 
documents or in their response to CMS. | calculated the sigma value using the formula 
sigma=(%TEa — %bias)/%CV, which is the accepted formula for this calculation. Using the 
appropriate values from the Theranos hCG documentation, | determined that the sigma value 
at the low end of this assay is 1.00, and the signal value in the medium range of the assay is 
1.77; both of these are in the “unacceptable” range®. Theranos also provided accuracy and 
precision data for an updated version of the cartridge; unfortunately, the sigma value at the 
low end was worse, with a value of 0.54 sigma. 


Vitamin D 

| have previously noted the lack of precision in the Theranos Vitamin D assay as 
identified by the CMS review of QC records. My own review of the provided QC shows that it 
exhibited excessive variability, and in some cases the “acceptable” range for QC spans a range 


|” 


from a value of zero all the way into the upper part of the vitamin D “normal” (not high) range. 
Much of my prior critique of the Vitamin D assay performance focused on the extremely 
high (in some cases, >60%) CV. | have reviewed Theranos’ response to CMS, in which they claim 


that their precision is better than what CMS identified and meets criteria for acceptability. 


5 As described earlier, | am taking this terminology regarding acceptability directly from commonly accepted 
sources, including Westgard, S, Clinics in Laboratory Medicine, 2013 33(1), pp. 41-53 
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However, even accepting their own numbers and TEa target (noting that, based on a review of 
the QC traces, | have not changed my opinion that the precision of this assay is inadequate), | 
calculate the sigma value for this assay as 1.47, which is in the “unacceptable” range. 


Potassium 

The Theranos validation report shows that the company failed to meet its own criteria 
for acceptable bias at medical decision points when comparing venous vs. capillary blood 
measurements. Interestingly, a closer examination of these data show that greater than one 
out of every 20 samples (6.2%) that were measured within the normal range by the FDA- 
approved, predicate method on a venous sample were artifactually elevated in the fingerstick 
sample beyond a range that is considered a medically significant “critical value” (>6 mM). These 
comparison data provide conclusive additional support for the concerns that | raised in the first 
report based on distributions of patient data. This result is also striking in light of the fact that 
concerns about the Theranos fingerstick potassium were discussed within the laboratory 
medicine community, and exactly this type of artifact was predicted. The Theranos validation 
data confirm that this critique of their approach was well-founded. 


Bicarbonate 

A visual inspection of the Theranos data comparing an FDA-approved predicate method 
on venous blood to the Theranos fingerstick method, coupled with a reported R of 0.07 (close 
to zero), shows that this method is completely unsuitable for clinical testing. There is 
essentially no meaningful relationship between the established method, with its longstanding 
medical validation, and the Theranos fingerstick results. 


Cholesterol 

Cholesterol was discussed in more detail in my original report, so | will limit remarks in 
this supplement. | note, after review of the QC documents provided to CMS and the validation 
documents provided to Walgreens, that--in actual practice--the operational QC was significantly 
(at least two-fold) less stringent than the performance described in the original validation 
report, and numerous significant shifts and biases are noted. 


Sodium 

The correlation coefficient when comparing the Theranos sodium assay to an FDA- 
approved commercial assay was 0.58. This is poor correlation, particularly for a very well- 
characterized and commonly-measured electrolyte such as sodium. However, since a 
correlation coefficient can occasionally look low based on a limited range of values relative to 
its error, | consulted a 2016 method comparison that my (then) laboratory performed between 
sodium assays from two well-established vendors (Beckman and Siemens); the R2 was 0.84. 
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Using Theranos’ own best-case validation data, the sigma score for this assay estimated using 
the high control is 2.4 (the “poor” range). 

This poor performance is borne out by a review of the proficiency testing data provided 
to CMS. For example, during the period including 4/24/15-4/30/15, the Theranos level 3 
calibrator was operating with control ranges that were so wide that a value could exceed the 
allowable thresholds set by CLIA in 1992 and still be considered acceptable. Despite this 
inappropriately large QC range, the assay still failed QC at two distinct times during that week. 

Most significantly, a comparison of venous and capillary blood testing was performed by 
Theranos. The correlation showed R? = 0.41, which is completely unsuitable for clinical testing 
and strikes at the heart of Theranos’ claim that it could measure sodium levels from capillary 
samples in a clinically meaningful way. 


Calcium 

Without additional data | cannot draw strong conclusions about the behavior of the 
calcium assay and its relationship to patient complaints that | discussed in my initial report. 
Notwithstanding some notable exceptions, my review of the calcium PT traces provided to CMS 
shows an assay that behaves in a manner that is reasonably consistent with other clinical assays 
with respect to precision and stability. My only other note is in relation to the capillary vs. 
venous correlation, which yields R* ranging from 0.669 (Theranos vs. Advia 1800) to 0.129 
(Theranos vs. Advia XPT). Without access to more data it is not possible for me to draw strong 
conclusions about the cause of this discrepancy. 


Chloride 

Based on my review of additional documents, | have nothing notable to add beyond my 
comments in the original report. QC data appear to show an assay that is reasonably consistent 
in its operational behavior. However, a close examination of the venous vs. fingerstick data 
(notwithstanding the problematic negative numeric bias that | described in the first report) is 
instructive largely because it shows what a reasonable linear (albeit biased) relationship 
between venous and fingerstick data can look like. In this case, by contrast, it highlights how 
thoroughly unacceptable the corresponding comparison is for potassium and bicarbonate. 


HIV and HbAic 
| have no additional information on Theranos HIV or HbA1c testing, and nothing to add 
to my original report. 


Opinions regarding other Edison 3.5 assays 
As discussed above, these opinions based on newly available (to me) information are 


directly relevant to my conclusion in the initial report that there is a systemic problem with 
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Edison 3.5 testing. Based on the uniformly bad sigma values for these tests, as well as the 
quality control traces across many assays, which are the worst that | have examined in my 
career, these data strongly support my earlier contention. 


Vitamin B12 
Using the Theranos assay validation data, the sigma value for this assay is 1.09, which is 
in the “unacceptable” range. QC problems in data provided to CMS are also noted. 


Estradiol 

QC values provided to CMS are markedly variable and concerning, and they clearly 
demonstrate that—notwithstanding claims from the company—the actual %CV in practice was 
>>20%. Even without adjusting the CV based on visual inspection, the assay still only achieves 
1.12 sigma, which is in the “unacceptable” range. Of note, the capillary to venous correlation 
was not a problem for this assay, demonstrating that it is possible in principle to make clinically 
meaningful estradiol measurements using capillary samples (but not with this assay). 
Significant sample stability issues are noted. 


TSH 

Data from Theranos demonstrate a sigma value of 1.11, which is in the “unacceptable” 
range. Review of QC shows that the actual %CV was profoundly worse than what was originally 
estimated during validation; this estimate can be reliably made from visual inspection based on 
counting the number of points that exceed the 2SD mark and comparing it to the number that 
would be statistically predicted. 


TT3 

The initial data show a sigma value of 1.61, which is in the “unacceptable” range. With 
further correction and increasing the number of measurement tips from 2 to 6, Theranos was 
able to improve to achieve a sigma value of 2.14, which is in the “poor” range. Notwithstanding 
this positive development, the QC data provided to CMS shows that the performance of the 
test and instrumentation in the clinical setting was much worse, with substantial bias and 
imprecision noted frequently. 


TT4 


Based on the Theranos summary of QC performance in response to CMS, the sigma 
value of this test is 1.58, which is in the “unacceptable” range. 


fT4 
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At the low end of this assay, the sigma value is 1.49, which is in the “unacceptable” 
range. At a higher range, this assay appears to be a notable exception to the rest, with a sigma 
value of 3.83 (in the “good” range). Unfortunately, however, this sigma value is based ona 
7.8%CV estimated during validation, and subsequent review of QC traces reported to CMS, 
which reflect the actual performance of this assay in clinical testing, shows that this level of 
precision was not achieved in practice. Additionally, the QC traces show a number of extreme 
outliers that are far outside a normal distribution of error; this raises additional safety concerns, 
since QC practices are typically not well-formulated to prevent such outlier events from 
affecting patient results. 


TST 

Based on Theranos’ own validation data and target TEa, this assay achieves a sigma 
value of 0.90, which is in the “unacceptable” range. However, in order to give them the benefit 
of the doubt, | examined this assay more closely because Theranos had set a laudably stringent 
10% TEa goal. It would be more typical to set a higher TEa for total testosterone, and | note 
that, for example, New York State mandates +/- 25% for their proficiency testing’. If we grant 
Theranos this more lenient TEa goal, the sigma value moves to 2.8, which is in the “poor” range. 
Unfortunately, QC review shows that they are not close to achieving their claimed 9% CV in 
practice, so this improved sigma value does not characterize the test as it was being applied to 
patient testing. 


Prolactin 

Using the Theranos data and target, the sigma value was found to be 2.49, which is in 
the “poor” range. This is based on an estimated 12%CV, although QC traces provided to CMS 
show that the performance in practice was actually much worse than this. | am unable to 
calculate true sigma in practice (which would be worse that 2.49), given lack of availability of 
full QC data. Additionally, Theranos allowed themselves a TEa of 30% for this assay, and | note 
by way of comparison that the New York State Department of Health lists 25% as their target®; 
adopting the NYS target would further lower the sigma value. 


SHBG 
Using the Theranos data and target, the sigma value was found to be 1.79, which is in 
the “unacceptable” range. 


tPSA 


7 https://wadsworth.org/sites/default/files/WebDoc/1120368889/CLEPGUIDE-March2015.pdf, p. 41. 
8 Id. 
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Using the Theranos validation data and target, the sigma value was found to be 1.01, 
which is in the “unacceptable” range. 


IV. Additional Remarks 

In addition to the Theranos validation documents and CMS response, | have also 
recently had the opportunity to review remarks drafted by Dr. Kingshuk Das as a response to 
CMS. Dr. Das estimated sigma metrics for the 12 Edison 3.5 assays using all Theranos data 
available to him, and he reports a similar range of results to those described in my own 
calculations above. Thus, | am confident that my conclusions are not hampered by a lack of 
access to adequate data. 

It is also important, perhaps, to say something summative about my view of the QC 
traces that | have had an opportunity to review. It should be noted, by way of contrast, that 
there are a few examples of assays that appear to have reasonable QC behavior (calcium is a 
notable example). However, the overall performance—particularly of the assays from the 
Edison 3.5—is remarkably poor with respect to the expected parameters. There is bias, drift, 
poor precision, and the presence of outlier values that—in my judgement as a laboratorian— 
render these assays unsuitable for clinical use. | would not allow these instruments to be used 
in my laboratory, and | do not believe that they were suitable for clinical use in the time period 
for which | have been asked to comment. Of the 18 assays that | have discussed in this 
supplement, | believe that only calcium and chloride (with modifications) could be acceptable 
for patient testing. Further, | believe that the validation data for certain electrolytes, such as 
potassium and bicarbonate, show that Theranos knew or should have known that results from 
fingerstick samples obtained using the Theranos collection device were completely 
inappropriate for clinical use. Finally, in my original report | argued that, in my opinion, the 
problems with multiple Edison 3.5 assays pointed to a pervasive problem with the platform and 
its assays. With the opportunity to review additional data that | did not have access to in March 
2020, | have been able to expand my analysis to a wider range of Edison assays and conclude 
that the new data support my earlier finding and opinion. 
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Exhibit Date Description Beg Bates End Bates Control Number 
11/16/2015 Estradiol ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0003691928 THPFM0003691992 
8/29/14 Estradiol ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0001619067 THPFMO0001619105 
11/16/2015 Total Testosterone ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002706057 THPFM0002706143 
UNK Total Testosterone ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0000206870 THPFMO0000206917 
9/24/2013 Validation Report for Modified Siemens Assay of Bicarbonate in Lithium Heparin Plasma THPFMO0001714852 THPFM0001714866 
9/26/2015 Validation Report for Modified Theranos Assay of Bicarbonate in Lithium Heparin Plasma THPFM0003934623 THPFM0003934638 
9/24/2013 Validation Report for Modified Siemens Calcium Assay THPFM0000024068 THPFMO0000024082 
9/23/2015 Validation of Modified Theranos Calcium Assay THPFM0001762862 THPFM0001762875 
9/26/2013 Validation of Modified Siemens Chloride Assay TS-0010576 TS-0010590 
9/25/2015 Validation of Modified Theranos Chloride Assay THPFM0004860485 THPFMO0004860599 
4/21/2015 Validation of Modified Theranos Total Cholesterol Assay THPFM0005457277 THPFM0005457305 
9/25/2013 Validation of Modified Siemens Total Cholesterol Assay THPFM0000024095 THPFMO0000024107 
11/9/2015 Validation of Modified Theranos Total Cholesterol Assay THPFM0003692008 THPFM0003692024. 
1/15/2014 Free T4 ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0001709134 THPFMO0001709181 
11/16/2015 Free T4 ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002706858 THPFM0002706933 
11/6/2015 hCG ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002705918 THPFM0002705986 
3/9/2014 hCG ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0005774496 THPFM0005774550 
9/26/2013 Validation of Modified Siemens Potassium Assay SEC-USAO-EPROD-00037566 
11/9/2015 Validation of Modified Theranos Potassium Assay THPFM0002706424 THPFM0002706438 
9/25/2015 Validation of Modified Theranos Potassium Assay THPFMO0004860515 THPFM0004860530 
UNK Prolactin ELISA Assay Validation Report on Edison 3.5 Theranos System THPFMO0001618751 THPFM0001618794 
11/16/2015 Prolactin ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002473893 THPFM0002473959 
UNK SHBG ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0001706974 THPFM0001707044 
11/16/2015 SHBG ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0003692025 THPFM0003692105 
9/26/2013 Validation of Modified Siemens Sodium Assay TS-0010561 TS-0010575 
9/23/2015 Validation of Modified Theranos Sodium Assay THPFM0001762876 THPFM0001762890 
UNK tPSA ELISA Assay Validation Report on Edison 3.X Theranos System THPFM0001707628 THPFM0001707684 
11/16/2015 tPSA ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002706794 THPFM0002706857 
11/16/2015 TSH-ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0000343159 THPFM0000343232 
UNK TSH-ELISA Assay Validation Report on Edison 3.X Theranos System THPFM0001699954 THPFMO0001700008 
1/10/2014 Total Triiodothyronine ELISA Assay Validation Report on Edison 3.x Theranos System CMS2-001347 CMS2-001519 
11/16/2015 Total Triiodothyronine ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002706144 THPFM0002706208 
1/10/2014 Total T4 ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0001704109 THPFMO0001704153 
11/16/2015 Total T4 ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002705987 THPFM0002706056 
8/5/2014 Vitamin B12 ELISA Assay Validation Report on Edison 3.5 Theranos System CMS2-001520 
2/11/2016 Vitamin B12 ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0001627724 THPFM0001627802 
11/16/2015 Vitamin B12 ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0002813396 THPFM0002813483 
11/16/2015 250H VitD Total ELISA Assay Validation Report on Edison 3.5 Theranos System THPFM0005615046 THPFMO0005615112 
UNK 250H VitD Total ELISA Assay Validation Report on Edison 3.X Theranos System THPFM0001699906 THPFMO0001699953 
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Beg Bates End Bates Control 
Alirmmhae 


THER-4035017 THER-4035027 
THPFM0004795971 THPFM0004795979 
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Exhibit Date Description Beg Bates End Bates Control 
9/2/2016 Theranos draft response to CMS July 7 letter titled "D5403.KD" THPFMO0004005199 THPFMO0004005205 
9/2/2016 E-mail from Kingshuk Das to Lisa Helfend subject "D5403.KD" THPFMO0004005198 
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Exhibit Date Description Beg Bates End Bates Control 
12/7/2015 Theranos Documents consisting of validation reports Binder 1 of 4 WAG-TH-DOJ-00028976 WAG-TH-DOJ-00029302 
12/7/2015 Theranos Documents consisting of validation reports Binder 2 of 4 WAG-TH-DOJ-00029267 WAG-TH-DOJ-00030151 
12/7/2015 Theranos Documents consisting of validation reports Binder 3 of 4 WAG-TH-DOH-00030466-000001 WAG-TH-DOJ-00030517 
12/7/2015 Theranos Documents consisting of validation reports Binder 4 of 4 WAG-TH-DOJ-00030518 WAG-TH-DOJ-00030928 
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On May 21, 2021, the Court issued an Order Re: Holmes’ Motion to Exclude Expert Opinion 
Testimony of Dr. Stephen Master Under Rules 401-403 and 702. The Court “conclude[d] that a Daubert 
hearing is appropriate to assess the reliability of Dr. Master’s methodology, which he employed to 
provide testimony and opinions about chloride, potassium, bicarbonate, HIV, HbAlc, hCG, cholesterol, 
calcium, and sodium.” ECF No. 797 at 11. The Court has scheduled the hearing for June 30, 2021, at 
9:00 a.m. The Court also has ordered that “[a]ny supplemental material the Government plans to rely on 
at the hearing shall be filed no later than ten business days before the hearing.” ECF No. 797 at 11. In 
accordance with this direction, the government respectfully submits the attached Supplement to Expert 
Report of Stephen Master. 


DATED: June 18, 2021 Respectfully submitted, 


STEPHANIE M. HINDS 
Acting United States Attorney 


Robert S. Leach 
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1 || MS. HOLMES’ MOTION TO SUPPRESS EVIDENCE OF CUSTOMER COMPLAINTS AND 


N 


TESTING RESULTS AS WELL AS FINDINGS IN CMS REPORT 
3 PLEASE TAKE NOTICE that on June 16, 2021 at 10:00 a.m., or on such other date and time as 


4 || the Court may order, in Courtroom 4 of the above-captioned Court, 280 South Ist Street, San Jose, CA 


nN 


95113, before the Honorable Edward J. Davila, Defendant Elizabeth Homes will and hereby does 


respectfully move the Court to suppress evidence of customer complaints and testing results, and the 


an Dw 


findings contained in the January 25, 2016 CMS Report. The Motion is based on the below 


8 || Memorandum of Points and Authorities, the Declaration of Lance Wade and accompanying exhibits, the 


\o 


record in this case, and any other matters that the Court deems appropriate. 


DATED: June 2, 2021. 


12 /s/ Lance Wade 
KEVIN M. DOWNEY 
13 LANCE A. WADE 
AMY MASON SAHARIA 
ia KATHERINE TREFZ 
Attomeys for Elizabeth Holmes 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Ms. Holmes respectfully moves to suppress evidence of customer complaints and testing results 
and the findings of the January 25, 2016 CMS Report (“CMS Report’) under United States v. Flyer, 633 
F.3d 911 (9th Cir. 2011), and for an evidentiary hearing on that motion. 

In its May 22, 2021 Order, this Court denied Ms. Holmes’ Motion to Exclude Anecdotal Test 
Results, Dkt. 563. Rejecting Ms. Holmes’ arguments under Fed. R. Evid. 401-403, the Court ruled that 
“TeJach time a Theranos customer allegedly paid for an accurate and reliable blood test based on 
Holmes’s representations and did not receive such a test, that experience on its own is evidence of the 
fraud.” Order re: Motions in Limine, Dkt. 798 at 49 (“Order”). By the terms of the Order, the 
government may now present at trial its anecdotal evidence, including customer complaints and testing 
results, as well as the findings contained in the CMS report. Order, Dkt. 798 at 20, 49-50 (“The Court 
finds that anecdotal evidence of test results is relevant and admissible.”).! 

This ruling ripens Ms. Holmes’ previously stated concerns about the use of anecdotal evidence at 
trial. See Ms. Holmes’ Reply in Support of Motion to Exclude Anecdotal Test Results, Dkt. 730 at 2, 9. 
Allowing the government to use customer complaints and testing results and the findings of the CMS 
Report as “evidence of the fraud” after the government failed to gather and preserve the Laboratory 
Information System database (“LIS”) would violate Ms. Holmes’ right to present a complete defense 
and to receive due process. Order at 49. That is because the LIS contained evidence that could have 
allowed Ms. Holmes to rebut the government’s assertion that that anecdotal evidence tends to show that 
Theranos’ technology was “in fact, not capable of consistently producing accurate and reliable results.” 
Dkt. 469, 9 16. The government’s failure to preserve the LIS has therefore “left [Ms. Holmes] without 
any means of [adequately] refuting an important part of the prosecution’s case.” United States v. 
Zuniga-Garcia, 472 F. App’x 498, 499 (9th Cir. 2012) (applying Flyer, 633 F.3d 911, to sanction 


government for loss of evidence). Suppression of this evidence is the appropriate remedy to safeguard 


' With respect to the January 25, 2016 CMS Report, the Court held open the possibility of 
“further side bar discussions on this matter, should the parties wish to specify certain exhibits within this 
collection of evidence and make new arguments as to why [this] particular exhibit[] should be 
excluded.” Order at 20. 
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Ms. Holmes’ constitutional rights. 
BACKGROUND 

This Court is familiar with the LIS.* The database has been the subject of extensive briefing and 
argument, and the parties appear to agree on the contents and functionality of the LIS. See Gov’t 
Corrected Opp’n to Ms. Holmes’ Motion to Exclude Anecdotal Test Results, Dkt. 682 at 1-3; Ms. 
Holmes’ Reply in Support of Motion to Exclude Anecdotal Test Results, Dkt. 730 at 10-12; 5/4/2021 
Hr’g Tr. 79:10-12 (government argument: “the defense has been helpful to a degree in explaining what 
data specifically was in that LIS’); id. at 79:20-21 (government argument: “[The LIS] certainly would 
have been a powerful tool to use in the government’s investigation.”). 

The government’s failure to gather and preserve the LIS database has also been the subject of 
briefing and argument. See Ms. Holmes’ Reply in Support of Motion to Exclude Anecdotal Test 
Results, Dkt. 730 at 1-2, 7-9, 12-16; 5/4/2021 Hr’g Tr. 50:9-13, 53:24-54:16, 55:17-57:8. There is a live 
factual dispute as to the degree of the government’s culpability in the loss of the LIS evidence. 5/4/2021 
Hr’g Tr. 51:23-25; see also id. at 83:17-18, 22-23. 

The government’s failure to gather and preserve the LIS is the subject of a 24-page letter 
prepared by the government in response to Ms. Holmes’ repeated demands for exculpatory material 
pursuant to Brady v. Maryland, 373 U.S. 83 (1963). See Dkt. 732-2 (October 29, 2020 Letter from R. 
Leach to L. Wade (“Brady Letter’”)); see also Declaration of Lance Wade in Support of Motion to 
Suppress Customer Complaints and Testing Results as well as Findings of CMS Report (“Wade Decl.’”) 
Exs. 1-9 (correspondence between undersigned counsel and government seeking Brady material relating 
to LIS); infra pp. 7-8. The Brady letter summarizes (among other things) the extent of the government’s 
notice regarding Theranos’ dire financial condition; government interactions with Theranos’ defense 
counsel regarding the production of data contained in the LIS and the software necessary to access the 


LIS; the government’s receipt of a copy of the LIS; the period of time it took the government to ask for 


> Ms. Holmes will not repeat the facts set forth in her prior pleading. Instead, she incorporates 
by reference her recitation of the facts from Ms. Holmes’ Reply in Support of Motion to Exclude 
Anecdotal Test Results, Dkt. 730, at 1-2, 7-16. 
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and attempt to access that copy; and the advice given (and ignored) by government personnel to 
government attorneys relating to accessing the LIS. The events recounted in the letter begin in 2016 and 
continue through 2020. 

LEGAL STANDARD 

The Supreme Court has held that the government’s failure to preserve evidence may violate a 
defendant’s rights to receive due process and to present a complete defense. See Arizona v. Youngblood, 
488 U.S. 51 (1988); California v. Trombetta, 467 U.S. 479 (1984). Under Trombetta, the government’s 
loss of evidence whose “exculpatory value . . . was apparent before the evidence was destroyed,” and 
was “of such a nature that the defendant would be unable to obtain comparable evidence by other 
reasonably available means” violates the due process of a criminal defendant. 467 U.S. at 488-89. 
Under Youngblood, the failure to preserve even potentially exculpatory evidence violates due process 
when the government acts in bad faith. 488 U.S. at 57-58 (describing “potentially exculpatory 
evidence” as “evidentiary material of which no more can be said than that it could have been subject to 
tests, the results of which might have exonerated the defendant”). The government’s failure to gather 
potentially exculpatory evidence—even if the government never takes possession of that evidence— 
violates due process if done in bad faith. Miller v. Vazquez, 868 F.2d 1116, 1120 (9th Cir. 1989). 
Applying Youngblood, the Ninth Circuit has explained that “[t]he presence or absence of bad faith turns 
on the government’s knowledge of the apparent exculpatory value of the evidence at the time it was lost 
or destroyed.” United States v. Zaragoza-Moreira, 780 F.3d 971, 977 (9th Cir. 2015). 

Even if a constitutional violation is not established, the government’s failure to preserve 
evidence may still require sanctions, including the suppression of evidence. See Flyer, 633 F.3d at 916.4 
In determining whether suppression is appropriate, courts must “balance ‘the quality of the 
government’s conduct and the degree of prejudice to the accused.’” Jd. (quoting United States v. Loud 

> Ms. Holmes does not currently move to dismiss the counts of the indictment that rely on 


evidence that could have been rebutted through the lost LIS evidence. Ms. Holmes reserves the right to 
move for dismissal based on the evidence adduced at the requested evidentiary hearing. 


“ The Ninth Circuit has not confronted the question whether the government’s failure to gather 
potentially exculpatory evidence (as opposed to the failure to preserve such evidence already in its 
possession) requires suppression in the absence of a constitutional violation. 
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Hawk, 628 F.2d 1139, 1152 (9th Cir. 1979) (en banc) (Kennedy, J., concurring), overruled on other 
grounds, United States v. W.R. Grace, 526 F.3d 499 (9th Cir. 2008) (en banc)). In this inquiry, “[t]he 
government bears the burden of justifying its conduct, and the defendant bears the burden of 
demonstrating prejudice.” Jd. The Ninth Circuit has identified certain non-exclusive factors for Courts 
to consider: 

Reasonableness of government’s conduct 

e “whether the evidence was lost or destroyed while in [the government’s] custody”; 

e “whether the government acted in disregard for the interests of the accused”; 

e “whether [the government] was negligent in failing to adhere to established and 
reasonable standards of care for police and prosecutorial functions”; 

e “ifthe acts were deliberate, whether they were taken in good faith or with reasonable 
justification”; 

e “the nature and degree of federal [officers’] participation”; 

e “whether the government attorneys prosecuting the case have participated in the events 
leading to loss or destruction of the evidence, for prosecutorial action may bear upon 
existence of a motive to harm the accused.” 

Degree of prejudice to the Defendant 

e “the centrality of the evidence to the case and its importance in establishing the elements 
of the crime or the motive or intent of the defendant”; 

e “the probative value and reliability of the secondary or substitute evidence”; 

e “the nature and probable weight of factual inferences or other demonstrations and kinds 
of proof allegedly lost to the accused”; 

e “the probable effect on the jury from absence of the evidence, including dangers of 
unfounded speculation and bias that might result to the defendant if adequate presentation 
of the case requires explanation about the missing evidence.” 


Loud Hawk, 628 F.2d at 1152 (Kennedy, J., concurring). 
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The Ninth Circuit has held that an evidentiary hearing on a motion to suppress is necessary 
“when the moving papers allege facts with sufficient definiteness, clarity, and specificity to enable the 
trial court to conclude that contested issues of fact exist.” United States v. Howell, 231 F.3d 615, 620 
(9th Cir. 2000). 
ARGUMENT 
I. Evidence of Customer Complaints and Testing Results as well as Findings of the CMS 
Report Should Be Suppressed. 
Evidence of customer complaints and customer testing results, as well as the findings of the 
CMS report, should be suppressed.> Under Flyer, the quality of the government’s conduct was poor, 
and the prejudice to Ms. Holmes’ defense is severe: 
Reasonableness of the government’s conduct 
e The government did not gather and preserve the LIS despite notice that the database was 
important, that the company was closing down, and that there would be technical 
complications associated with preserving and accessing the database; 
e The government acted in disregard for Ms. Holmes’ rights by failing to preserve evidence 
that could have addressed the government’s accuracy-and-reliability allegations; 
e The government failed to observe relevant standards of care because (among other 
things) government attorneys delayed attempting to access the LIS, then disregarded the 
advice of an internal litigation support professional regarding ways to access and preserve 


the evidence, and failed to engage experienced forensic professionals to access the LIS;° 


> The evidence falling within these categories includes: testimony and exhibits offered by 
customers relating to their specific testing results; testimony and exhibits offered by doctors relating to 
customers’ specific testing results; any aspect of Dr. Master’s opinions that relates to specific testing 
results or quality control results; the CMS report’s discussion of quality control results and other data 
that was maintained in the LIS; customer feedback spreadsheets; any other customer complaints or 
testing results offered by fact witnesses (by testimony or exhibit) other than doctors and customers; and 
any other testimony or exhibits relating to quality control data or any other data residing in the LIS 
offered by fact witnesses. 


° Ms. Holmes notes that the government bears the burden in justifying its conduct, and that it 
may need to notice an expert in order to establish the relevant standard of care for gathering and 
preserving evidence. 
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The government failed to preserve the LIS despite knowing about the potentially 
exculpatory value of the LIS for nearly two years prior to the company’s closing; 
Members of the prosecution team and other federal personnel were involved in these 


events.’ 


Degree of prejudice to Ms. Holmes 


As the Court has recognized, the LIS is “very important for this particular trial”; 

The LIS contained critical evidence with respect to each and every one of millions of 
testing results that it housed, as well as QC data and the response to QC data (i.e., 
whether/when a result was released). This evidence is central to the full and fair 
assessment of whether any individual testing result proffered by the government was 
accurate, and what the cause of any particular error might have been; 

The government’s substitute evidence is not comparable to the LIS, because of the sheer 
number of results in the LIS, the richness of information about each testing result, and the 
database’s ability to sift, sort, and query that information; 

Ms. Holmes has lost the opportunity to refute adequately the government’s assertions 
with respect to customer complaints and testing results and the CMS finding reports;? 

If “[e]vidence of even one inaccurate result tends to show that Theranos was producing 
inaccurate results,” it follows that evidence of accurate results tends to prove the 
opposite, and is exculpatory. Order at 48-49. Evidence of the potentially millions of 
accurate testing results that resided on the LIS is therefore central to the case and is now 
missing; 


There is a serious risk that jurors would wrongly fault Ms. Holmes for the loss of the LIS, 


7 See Ms. Holmes’ Reply in Support of Motion to Exclude Anecdotal Test Results, Dkt. 730, at 
1-2, 7-9, 12-16; 5/4/2021 Hr’g Tr. 53:25-54:16, 55:11-16, 55:17-57:8, 94:14-95:1. 


8 5/4/2021 Hr’g Tr. 52:3-7. 
° See Ms. Holmes’ Reply in Support of Motion to Exclude Anecdotal Test Results, Dkt. 730 at 


10-12. 
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despite her lack of involvement;!” 

e Without the evidence contained in the LIS, there is a serious risk that jurors will wrongly 
shift the burden of disproving the government’s accuracy-and-reliability allegations to 
Ms. Holmes."! 

See Loud Hawk, 628 F.2d at 1152 (Kennedy, J., concurring). The balance of these factors clearly favors 

Ms. Holmes, and requires suppression in order to protect her constitutional rights. !” 

Il. An Evidentiary Hearing Is Necessary to Resolve Contested Issues of Fact Relating to the 
Government’s Failure to Gather and Preserve the LIS Evidence and the Ensuing Prejudice 
to Ms. Holmes. 

The Ninth Circuit has held that an evidentiary hearing in support of a motion to suppress is 
necessary “when the moving papers allege facts with sufficient definiteness, clarity, and specificity to 
enable the trial court to conclude that contested issues of fact exist.” Howell, 231 F.3d at 620. Here, the 
Court has recognized the existence of a “factual dispute” about fault for the loss of this evidence, as has 
the government. 5/4/2021 Hr’g Tr. 51:23-25; see also id. at 83:17-18, 22-23 (government argument: 
“TT]here is a factual dispute. The government recognizes that.”). In addition, the 24-page Brady letter 
raises questions about the government’s conduct in this case that need to be explored. See supra pp. 2-3; 
infra pp. 7-8. And while the government and Ms. Holmes appear to agree, as a factual matter, about the 
contents and functionality of the LIS, see supra p. 2, there is a dispute as to the degree of prejudice 
associated with the government’s failure to collect and preserve the LIS, compare 5/4/2021 Hr’g Tr. at 


47:20-48:23, with id. at 79:16-19. 


'0 5/4/2021 Hr’g Tr. 82:14-17 (erroneously insinuating, without evidence, that Ms. Holmes was 
involved in the loss of the LIS). 


'! 5/4/2021 Hr’g Tr. 62:19-22, 63:3-13, 87:20-88:11, 90:9-10. 


'2 Indeed, even if this Court determines after hearing all the evidence at a suppression hearing 
that no constitutional violation occurred, the poor quality of the government’s conduct and the severe 
prejudice to Ms. Holmes still require suppression. See Zuniga-Garcia, 472 F. App’x at 499 (balance of 
government conduct and prejudice to defendant required sanction, regardless of whether a constitutional 
violation occurred). 
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II. |The Court Should Direct the Government to Produce the Evidence Relating to its October 

2020 Brady Letter That Ms. Holmes Requested More Than Six Months Ago. 

Because Flyer/Loud Hawk balancing requires an assessment by this Court of the quality of the 
government’s conduct (including the degree of involvement of the prosecution team), Ms. Holmes asks 
the Court to direct the government to produce certain information relating to its October 2020 Brady 
Letter, which purports to catalogue the government’s steps to collect and preserve the evidence residing 
in the LIS. See Brady Letter; see also 5/4/2021 Hr’g Tr. 55:17-25. That document does not identify by 
name numerous government attorneys, paralegals, and litigation support staff directly involved in the 
events at issue. On November 18, 2020, undersigned counsel requested that information, as well as the 
documents identified in the Brady letter (some of which appear to be quoted in the letter). See Wade 
Decl., Exs. 1-4. The government has refused to produce that evidence, despite repeated requests over 
the past six-plus months. See id. Because Flyer requires this Court to assess the quality of the 
government’s conduct in failing to preserve the LIS, Ms. Holmes requires this evidence in order to 
prepare for the requested hearing." 

* * * 

For the foregoing reasons, Ms. Holmes respectfully moves to suppress evidence of customer 

complaints and testing results and the CMS report findings, and seeks an evidentiary hearing in support 


of this motion. 


DATED: June 2, 2021 


/s/ Lance Wade 

KEVIN DOWNEY 

LANCE WADE 

AMY MASON SAHARIA 
KATHERINE TREFZ 
Attorneys for Elizabeth Holmes 


'3 Independently of the requested hearing on her Motion to Suppress, Ms. Holmes is entitled to 
this evidence under Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 150 
(1972), and Fed. R. Crim. P. 16. 
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1 CERTIFICATE OF SERVICE 
2 I hereby certify that on June 2, 2021, a copy of this filing was delivered via ECF on all counsel 
3 || of record. 
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6 /s/ Lance Wade 
LANCE WADE 
7 Attorney for Elizabeth Holmes 


MS. HOLMES’ MOTION TO SUPPRESS 
CR-18-00258 EJD 


E R-2333 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 100 of 300 


Case 5:18-cr-00258-EJD Document 797 Filed 05/21/21 Page 1 of 12 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


SAN JOSE DIVISION 
UNITED STATES OF AMERICA, 
Case No. 5:18-cr-00258-EJD-1 
Plaintiff, 
ORDER RE: HOLMES’ MOTION TO 
V. EXCLUDE EXPERT OPINION 
TESTIMONY OF DR. STEPHEN 
ELIZABETH A. HOLMES, MASTER UNDER RULES 401-403 AND 
702 
Defendant. 


Defendants Elizabeth Holmes (“Holmes”) and Ramesh “Sunny” Balwani (“Balwanv’) are 
charged with wire fraud, in violation of 18 U.S.C. § 1343, and conspiracy to commit wire fraud, in 
violation of 18 U.S.C. § 1349. The charges stem from Defendants’ allegedly deceptive 
representations about their company, Theranos, and its technology. Pending before the Court is 
Holmes’ motion to exclude expert opinion testimony of Dr. Stephen Master under Federal Rules 
of Evidence 401-403 and 701. (“Mot.”), Dkt. No. 560. Having had the benefit of oral argument 
and having considered the parties’ papers, the Court DENIES IN PART and DEFERS IN PART 
Holmes’ motion to exclude Dr. Master’s expert opinion testimony. Specifically, the Court will not 
exclude Dr. Master’s opinions regarding industry standards and the Vitamin D assay, and will 
defer ruling on the balance of Holmes’ motion to exclude pending a Daubert hearing. 

I. BACKGROUND 
A. DR. STEPHEN MASTER 


In support of its case, the Government offers Dr. Stephen Master as an expert in clinical 
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pathology and chemistry. Specifically, Dr. Master was retained to provide opinions on whether 
Theranos was market ready and able to produce accurate and reliable fingerstick results for tests 
such as Vitamin D, chloride, potassium, bicarbonate, HIV, HbAlc, hCG, cholesterol, calcium, and 
sodium. See Declaration. of Amy Mason Saharia In Support Of Ms. Holmes’ Motions In Limine 
And Daubert Motions To Exclude Expert Testimony (“‘Saharia Decl.”) Ex. 6 (Expert Report of 
Stephen Master, MD, PhD, FCAP, FAACC (“Master Report’’)), Dkt. No. 580-5 at 2-3. 

Dr. Master is the Chief of Clinical Chemistry Laboratory Services at Weil Cornell 
Medicine and New York Presbyterian Hospital. Master Report at 1. He also currently serves as 
Chief of the Division of Laboratory Medicine and Medical Director of the Michael Palmieri 
Laboratory for Metabolic and Advanced Diagnostics at the Children’s Hospital of Philadelphia, 
and as an Associate Professor of Pathology and Laboratory Medicine at the Perelman School of 
Medicine, University of Pennsylvania. Jd. He is a Fellow of the College of American 
Pathologists and President-Elect of the Board of Directors of the American Association for 
Clinical Chemistry. Dr. Master holds both an MD and a PhD (in cell and molecular biology) from 
the University of Pennsylvania School of Medicine. 

B. THE MASTER REPORT 

Dr. Master’s twenty-page report sets forth two primary opinions regarding (1) Theranos’ 
adherence to industry standards and (2) the accuracy and reliability of specific Theranos blood 
tests. 

i. Industry Standards 

First, Dr. Master sets forth general background principles regarding how blood tests are 
performed, how the performance of a laboratory test is measured, and the regulatory framework in 
which laboratories operate. Master Report at 3-11. Specifically, Dr. Master explains that there are 
two basic concepts that characterize the performance of a laboratory test: accuracy and precision. 


cy 


Accuracy refers to “how close the result comes to the ‘true’ amount of the analyte”—.e., the 


substance being tested— “in a blood sample.” /d. at 6. Precision, according to Dr. Master, refers 
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to the degree to which a test produces the same result when it measures the same sample multiple 
times. /d. at 6-7. In other words, “in order to produce accurate and reliable results, a clinical 
assay must typically agree with the accepted results from a gold standard (accuracy), and it also 
must be able to do this reproducibly (reliab[ility]).” Zd. at 12. Because Dr. Master was retained to 
opine only on Theranos’ fingerstick tests, he expressly disclaims offering any opinions on the 
many tests that Theranos performed on “traditional venous samples on FDA-approved or cleared 
instruments from third-party vendors.” /d. at 11. 

Dr. Master then gives an overview of the regulatory framework that applies to clinical 
laboratories. /d. at 8-11. He explains that “clinical testing is regulated by the Clinical Laboratory 
Improvements Amendments (“CLIA”), which specifies the legal requirements for engaging in 
medical testing and is broadly administered under the Center for Medicare and Medicaid Services 
(“CMS”). He notes that CLIA requires laboratories to perform certain experiments to ensure their 
tests are suitable for clinical use, including proficiency testing, quality control checks, establishing 
and verifying reference ranges, and other validations of accuracy and precision. /d. at 8-10. 

Based on “publicly available information, scholarly research, and materials produced in 
discovery in this case,” Dr. Master concludes that “Theranos did not adhere to normal industry 
standards for clinical laboratory testing from 2013-2015.” Jd. at 17. He stated that “[rJunning 
patient samples when QC is giving values out of the acceptable range directly impacts the 
accuracy and reliability of the results that are returned to the patient or clinician.” Jd. He opined 
further that “Theranos did not appropriately engage in proficiency testing,” and that this had the 
potential to adversely affect the accuracy of its results. /d. at 18. 

ii. Theranos Blood Tests 

Second, Dr. Master opines about Theranos blood tests. To form his opinions, he reviewed 
materials provided in discovery in this case, including the Center for Medicare and Medicaid 
Services survey report (“CMS Report”), which included data from three Theranos devices, 


covering quality control data for approximately 30 days in 2014, the Icahn School of Medicine 
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Report (“Icahn Report’), “frequent complaints from customers according to internal Theranos 
emails,” and other internal Theranos emails and documents. /d. at 15-16. 

Based on those documents, Dr. Master concludes ““Theranos was not market ready and able 
to produce accurate and reliable fingerstick results for tests such as Vitamin D, chloride, 
potassium, bicarbonate, cholesterol, and sodium.” Master Report at 12. He opines further “there 
are substantial questions about the ability of their laboratory to provide patient-appropriate results 
for calcium, HIV, HbAIc, and hCG,” but notes that “there are insufficient additional details in the 
material I have reviewed to determine the cause of these issues, the relationship to either the 
sample type or Theranos technology, or the resolution of the problems.” /d. at 12, 15. 

Il. LEGAL STANDARD 

Under Rule 702, expert testimony is admissible only when it (1) “will help the trier of fact 
to understand the evidence or to determine a fact in issue”; (2) “is based on sufficient facts or 
data”; (3) “is the product of reliable principles and methods”; and (4) the expert has “reliably 
applied the principles and methods to the facts of the case.” Fed. R. Evid. 702; see Daubert v. 
Merrell Dow Pharm., Inc., 509 U.S. 579, 589-90 (1993). An expert witness may be qualified by 
“knowledge, skill, experience, training, or education.” Fed. R. Evid. 702. To be considered 
reliable, scientific opinions must be based on scientifically valid principles. Daubert, 509 U.S. at 
589. The proponent of expert testimony has the burden of proving admissibility in accordance 
with Rule 702. 

Under Daubert, the Court exercises a gatekeeping function to ensure an expert’s proffered 
testimony is relevant and reliable. United States v. Valencia-Lopez, 971 F.3d 891, 897-98 (9th 
Cir. 2020). “[T]he case law—particularly Ninth Circuit case law—emphasizes that a trial judge 
should not exclude an expert opinion merely because he thinks it’s shaky, or because he thinks the 
jury will have cause to question the expert’s credibility. So long as an opinion is premised on 
reliable scientific principles, it should not be excluded by the trial judge.” Optronic Techs., Inc. v. 


Ningbo Sunny Elec. Co., No. 5:16-CV-06370-EJD, 2019 WL 4780183, at *1 (N.D. Cal. Sept. 30, 
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2019) (citing In re Roundup Prods. Liab. Litig., 2018 WL 3368534 (N.D. Cal. July 20, 2018). 
“Rule 702 and Daubert are not ‘guarantees of correctness;’ rather, they are safeguards against 
unreliable or irrelevant expert opinions.” NetFuel, Inc. v. Cisco Sys. Inc., No. 5:18-CV-02352- 
EJD, 2020 WL 1274985, at *2 (N.D. Cal. Mar. 17, 2020) (quoting i4i Ltd. P’ship v. Microsoft 
Corp., 598 F.3d 831, 855 (Fed. Cir. 2010)). 

UI. DISCUSSION 

Holmes argues that Dr. Master’s opinions about the reliability and accuracy of Theranos 
blood tests, as well as his opinions about Theranos’ compliance with industry standards, should be 
excluded. Holmes also argues that Dr. Master is unqualified to opine on fingerstick technology. 

A. QUALIFICATIONS 

The parties agree that Dr. Master is qualified to opine about laboratory practices and 
clinical pathology generally, and the Court agrees. Holmes argues, however, that Dr. Master is not 
qualified to provide opinions on “the accuracy or reliability of fingerstick testing on Theranos 
devices” specifically. Mot. at 24. While Holmes acknowledges Dr. Master’s significant training 
and experience in clinical pathology and chemistry, she argues that he “does not identify any 
relevant experience with fingerstick blood testing” and “does not claim to have any knowledge of 
Theranos’ proprietary technology.” Mot. at 24. 

“Experts are not required to have previous experience with the product at issue.” Jn Re: 
Macbook Keyboard Litigation, No. 5:18-CV-02813-EJD, 2021 WL 1250378, at *6 (N.D. Cal. 
Apr. 5, 2021) (quoting Czuchaj v. Conair Corp., No. 313CV01901BENRBB, 2016 WL 4414673, 
at *3 (S.D. Cal. Aug. 19, 2016)); see also Abaxis, Inc. v. Cepheid, No. 10-CV-02840-LHK, 2012 
WL 2979019, at *3 (N.D. Cal. July 19, 2012) (“Rule 702 imposes no requirement that experts 
have personal experience in an area to offer admissible testimony relating to that area”). Dr. 
Master is board certified in Clinical Pathology by the American Board of Pathology, and 
fingerstick blood testing falls within the discipline of Clinical Pathology. His responsibilities as 


Laboratory Director and Chief of Clinical Laboratory Services at multiple hospitals over more 
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than a decade undoubtedly included oversight of fingerstick testing. The Court finds that Dr. 
Master need not have extensive personal knowledge in fingerstick testing, nor in Theranos’ 
technology specifically, to offer a helpful and reliable opinion about the accuracy and reliability of 
such testing. 

B. INDUSTRY STANDARDS 

Holmes seeks to exclude Dr. Master’s testimony and opinions about Theranos’ laboratory 
practices. Specifically, Dr. Master opines “Theranos did not adhere to normal industry standards 
for clinical laboratory testing from 2013-2015,” and that “this lack of adherence had the potential 
to adversely impact test accuracy and reliability.” Master Report at 17. Holmes argues that these 
opinions should be excluded because they constitute impermissible legal opinions and because 
they will not be helpful to the jury. 

First, Holmes argues that Dr. Master’s opinions about Theranos’ compliance with industry 
standards rest on his interpretation of federal law and its application to Theranos. Dr. Master 
indeed explains the “legal requirements” for clinical testing under CLIA and relevant U.S. Food 
and Drug Administration (“FDA”) regulations as part of the background necessary to understand 
how and why laboratories operate the way they do. He concludes that Theranos did not adhere to 
normal industry standards for laboratory testing because (1) it did not prevent patient samples 
from being run on devices where the quality control indicated that the device was operating 
improperly, (2) it did not appropriately engage in any proficiency testing, and (3) it did not add a 
disclaimer to its laboratory developed tests—a designation that encompasses all Theranos tests— 
indicating that the test was not FDA approved or cleared. 

Holmes argues that Dr. Master’s “subjective, non-lawyer interpretation of what federal law 
requires and how it applies to Theranos are ‘inappropriate subjects for expert testimony.’” Mot. at 
19 (quoting Aguilar v. Int’! Longshoremen’s Union Local No. 10, 966 F.2d 443, 447 (9th Cir. 
1992)). Holmes maintains that, because Dr. Master is not a lawyer, he is not qualified to provide a 


legal opinion about what Theranos was or was not legally obligated to do under CLIA and FDA 
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regulations. And even if he was so qualified, Holmes argues that it is not permissible for expert 
testimony to “prescribe legal standards to apply to the facts of the case” or to opine on “legal 
compliance in the language of ‘industry practice.’” Mot. at 20 (citing In re Rezulin Prod. Liab. 
Litig., 309 F. Supp. 2d at 558 (“testimony encompassing an ultimate legal conclusion based upon 
the facts of the case is not [admissible] and may not be made so simply because it is presented in 
terms of industry practice”’)). 

The Government argues that Dr. Master is not prohibited from testifying about industry 
standards, of which he has extensive knowledge, merely because federal regulations form part of 
those standards. The Ninth Circuit has permitted experts to testify about industry standards even 
where the testimony “relie[s] in part on [the expert’s] understanding of the requirements of . . . 
law.” Hangarter v. Provident Life & Accident Ins. Co., 373 F.3d 998, 1017 (9th Cir. 2004) (““[A] 
witness may refer to the law in expressing an opinion without that reference rendering the 
testimony inadmissible. Indeed, a witness may properly be called upon to aid the jury in 
understanding the facts in evidence even though reference to those facts is couched in legal 
terms’”’) (quoting Specht v. Jensen, 853 F.2d 805, 809 (10th Cir. 1988)); see also King v. GEICO 
Indem. Co., 712 Fed. Appx. 649 (9th Cir. 2017) (“Although it is well established that experts may 
not give opinions as to legal conclusions, experts may testify about industry standards”). 

The Court agrees with the Government that Dr. Master should not be precluded from 
testifying about industry standards in clinical laboratories simply because that industry happens to 
be heavily regulated. Cases where courts have excluded expert witness testimony on these 
grounds have generally focused on preventing the expert from opining on an “ultimate legal 
conclusion” in the case. See e.g., In re Rezulin Prod. Liab. Litig., 309 F. Supp. 2d at 558 (“expert 


testimony must be circumscribed carefully to ensure that ‘the expert does not usurp either the role 


of the trial judge in instructing the jury as to the applicable law and the role of the jury in applying 


that law to the facts before it.’”); Aguilar v. Int’] Longshoremen’s Union Loc. No. 10, 966 F.2d at 


447 (affirming the exclusion of expert testimony as to the reasonableness and foreseeability of 
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plaintiffs’ reliance on an employer’s promise in a promissory estoppel claim). The applicable law 
in this case will not include the CLIA and FDA regulations about which Dr. Master testifies. Nor 
will the jury be asked to decide whether Theranos or Holmes violated any such regulation. Thus, 

there is little risk in this case that Dr. Master’s testimony about applicable regulations will unduly 
influence the jury as to any ultimate legal issue in the case. 

Moreover, Dr. Master’s focus will be on whether Theranos adhered to industry standards, 
not whether Theranos violated applicable regulations. While certain conduct may implicate 
regulations, the Court anticipates that any confusion or unfair prejudice resulting from testimony 
about regulatory violations can be mitigated by careful examination and thoughtful language. For 
example, while Dr. Master may be precluded from testifying that Theranos violated CLIA 
regulations by failing to perform sufficient proficiency testing, he may testify that it is typical to 
perform proficiency testing in the industry and that Theranos did not do so. See, e.g., Sands v. 
Integon Nat’l Ins. Co., 2020 WL 7027442, at *4 (D. Colo. Nov. 30, 2020) (“[The expert] may not 
opine whether defendants met their duties under applicable caselaw or violated various statutes, 
but may testify whether, in his opinion, defendants’ conduct conformed with specific insurance 
industry standards, including ones identified in those statutes’’). 

Finally, Holmes argues that Dr. Master’s opinions about industry standards will be 
unhelpful to and mislead the jury. Dr. Master opines that Theranos’ lack of adherence to industry 
standards “had the potential to adversely impact test accuracy and reliability.” Master Report at 
17. According to Holmes, “[t]o be helpful to [the] jury’s assessment of accuracy and reliability, 
Dr. Master’s testimony would need to show that Theranos’ supposed deviations from industry 
practice affected the integrity of its tests to such a degree that it would be materially false for 
someone with knowledge of the deviations to represent that Theranos’ tests were accurate and 
reliable.” Mot. at 22-23. 

The Government argues that the Master Report adequately ties Theranos’ practices to the 


accuracy and reliability of their blood tests, such that Dr. Master’s testimony will be helpful to the 
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jury. For example, Dr. Master explains that the failure to abide by industry-wide quality control 
standards can impact testing: “[r]unning patient samples when QC is giving values out of the 
acceptable range [as the CMS report described] directly impacts the accuracy and reliability of the 
results that are returned to the patient or clinician.” Master Report at 17. The Government also 
points out that the Holmes herself recognized the connection between laboratory compliance 
practices and accuracy, touting Theranos’ 100% proficiency testing score in investor PowerPoints 
as an indicator of accuracy. Gov’t Mots. in Limine, Ex. A, Dkt. No. 588-2 at ECF pg. 8. 

The Court disagrees with Holmes’ characterization of what evidence may be helpful to the 
jury. Dr. Master’s testimony need not provide complete or even direct evidence of Holmes’ guilt 
to be helpful to the jury. United States v. Christian, 749 F.3d 806, 811 (9th Cir. 2014) (“a district 
court deciding whether to admit expert testimony should evaluate whether that testimony ‘will 
assist the trier of fact in drawing its own conclusion as to a fact in issue’ and should not limit its 


299 


consideration to ‘the existence or strength of an expert’s opinion”), overruled on other grounds 
by United States v. Bacon, 979 F.3d 766 (9th Cir. 2020) (emphasis in original). Although Dr. 
Master does not specifically conclude that Theranos’ failure to abide by industry standards 
actually affected test results, his testimony about the purpose and effect of industry standards is 
nonetheless helpful. 

Thus, the Court finds Dr. Master’s opinions about industry standards relevant to 
determining whether Theranos tests were consistently accurate and reliable, and helpful to the jury 
in assessing whether Holmes’ statements were misleading. Accordingly, Holmes’ motion is 
DENIED as to these opinions. 

C. THERANOS BLOOD TESTS 

Holmes challenges Dr. Master’s opinions about the reliability and accuracy of particular 
Theranos blood tests on three grounds. 

First, for four of the assays Dr. Master was asked to consider (HIV, HbAIc, hCG, and 
Calcium), he concluded that “there are substantial questions about the ability of [the] laboratory to 


provide patient-appropriate results” but that he lacks sufficient data to reach a more definitive 
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opinion. Master Report at 12, 15. Holmes argues “[t]hat nonopinion will not help the jury” and is 
unreliable. Mot. at 8. 

To assess whether proffered expert testimony would help the jury in a given case, courts 
“must look to the governing substantive standard.” Daubert IT, 43 F.3d at 1320. In this case, the 
substantive charge is wire fraud. The Government argues that “[g]iven the certitude and breadth 
with which Defendant spoke — the highest levels of accuracy for virtually every test — Dr. Master’s 
opinion will assist the jury in assessing if that was true” for these four tests. Opp’n, Dkt. No. 668 
at 8. The Court agrees, in principle, that Dr. Master’s testimony about these four tests and his 
conclusion that there are “substantial questions” about their accuracy could be helpful to the jury if 
that conclusion is based on sufficient facts or data to be reliable. The Court has concerns, 
however, about Dr. Master’s representations that the materials he had access to were insufficient. 
See, e.g., Master Report at 15 (“there are insufficient additional details in the material I have 
reviewed to determine the cause of these issues, the relationship to either the sample type or 
Theranos technology, or the resolution of the problems”); id. at 16 (“in many cases I have not been 
able to identify a clear paper trail demonstrating the root of these inaccuracies”). 

Second, Holmes argues Dr. Master’s testimony about all ten tests is unreliable because he 
does not apply the scientific methodology that he himself outlines for determining whether a given 
test is suitable for clinical practice; rather, he bases his opinions on “anecdotes or snippets of data, 
none of which reliably support his opinions.” Mot. at 8. More specifically, Dr. Master reported 
that he relied on the CMS Report for his opinion as to Vitamin D, the Icahn Report for his opinion 
as to cholesterol, and “frequent complaints from customers” derived from internal Theranos 
emails or ““Theranos internal investigations” for his opinions as to all other tests. The Government 
maintains that these bases are sufficiently reliable, and that Holmes’ objection goes to the weight 
of the testimony rather than its admissibility. Opp’n at 7-8. 

In determining admissibility under Rule 702, the Court must “assess whether ‘the 
reasoning or methodology underlying the testimony is scientifically valid’ and ‘properly can be 


applied to the facts in issue,’ with the goal of ensuring that the expert ‘employs in the courtroom 
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the same level of intellectual rigor that characterizes the practice of an expert in the relevant 
field.’” United States v. Ruvalcaba-Garcia, 923 F.3d 1183, 1188 (9th Cir. 2019) (quoting 
Daubert, 509 U.S. at 592-93 and Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152 (1999)). 

The Court is satisfied that Dr. Master’s reliance on the CMS Report is scientifically sound. 
The CMS Report contains a significant amount of quality control data from Theranos assays, 
which is precisely the type of data that Dr. Master asserts is necessary to assess the accuracy of a 
given blood test. Thus, the Court finds Dr. Master’s testimony and opinion as to the Vitamin D 
assay to be reliable. 

As to Dr. Master’s testimony and opinions about all other assays, Dr. Master does not 
provide sufficient information—about his underlying reasoning or methodology—in his report for 
the Court to assess the reliability of his opinion. Where a party “raises a material dispute as to the 
admissibility of expert scientific evidence, the district court must hold an in limine hearing (a so- 
called Daubert hearing) to consider the conflicting evidence and make findings about the 
soundness and reliability of the methodology employed by the scientific experts.” Daubert IT, 43 
F.3d at 1319 n.10 (citing Fed. R. Evid. 104(a)). The Court concludes that a Daubert hearing is 
appropriate to assess the reliability of Dr. Master’s methodology, which he employed to provide 
testimony and opinions about chloride, potassium, bicarbonate, HIV, HbA1c, hCG, cholesterol, 
calcium, and sodium. 

IV. CONCLUSION 

For the reasons stated, the Court DENIES the motion to exclude Dr. Master’s opinions 
regarding industry standards and the Vitamin D assay. The Court will defer ruling on the balance 
of Holmes’ motion to exclude pending a Daubert hearing. The Government shall determine Dr. 
Master’s availability for a Daubert hearing, meet and confer with Holmes’ counsel regarding 
scheduling, and shall notify the deputy clerk of the parties’ proposed date for a Daubert hearing. 
Any supplemental material the Government plans to rely on at the hearing shall be filed no later 


than ten business days before the hearing. Holmes may file a responsive brief no later than five 
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business days before the hearing. 
IT ISSO ORDERED. 


Dated: May 21, 2021 


EDWARD J. DAVILA 
United States District Judge 


ER-2345 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 112 of 300 


24 


25 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


SAN JOSE DIVISION 


UNITED STATES OF AMERICA, 
CR-18-00258-EJD 
PLAINTIFF, 
SAN JOSE, CALIFORNIA 
VS. 
MAY 6, 2021 
ELIZABETH A. HOLMES, 
PAGES 1 - 161 
DEFENDANT. 
SEALED PAGES 152 - 161 


~~ rye rr vr ve vr vr rv DS 


TRANSCRIPT OF PROCEEDINGS 
BEFORE THE HONORABLE EDWARD J. DAVILA 
UNITED STATES DISTRICT JUDGE 


APPEARANCES: 


FOR THE PLAINTIFF: UNITED STATES ATTORNEY'S OFFICE 
BY: JOHN C. BOSTIC 
JEFFREY B. SCHENK 
150 ALMADEN BOULEVARD, SUITE 900 
SAN JOSE, CALIFORNIA 95113 


BY: ROBERT S. LEACH 

KELLY VOLKAR 
1301 CLAY STREET, SUITE 3405S 
OAKLAND, CALIFORNIA 94612 


(APPEARANCES CONTINUED ON THE NEXT PAGE.) 


OFFICIAL COURT REPORTERS: 
IRENE L. RODRIGUEZ, CSR, RMR, CRR 
CERTIFICATE NUMBER 8074 
LEE-ANNE SHORTRIDGE, CSR, CRR 
CERTIFICATE NUMBER 9595 


PROCEEDINGS RECORDED BY MECHANICAL STENOGRAPHY 
TRANSCRIPT PRODUCED WITH COMPUTER 


UNITED STATES COURT REPORTERS 


E R-2346 


YN OO WF HB W 


Oo Oo 


10 
it 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 113 of 300 


APPEARANCES: (QCQNT'D 


FOR DEFENDANT HOLMES: WLLI AM & CONNOLLY LLP 

BY: KEVIN M DOWMEY 
LANCE A WADE 
PATRI CK LOOBY 
KATHERI NE TREFZ 
AM SAHARI A 
ANDREW LEIMENS 
J .R. FLEURVONT 
SEEMA ROPER 

725 TWELFTH STREET, NW 

WASH NGTON, D.C 20005 


2 


UN! TED STATES COURT REPORTERS 


E R-2347 


12: 


12: 


OL: 


01: 


01: 


01: 


01: 


01: 


01: 


OL: 


OL: 


OL: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


OL: 


01: 


01: 


01: 


01: 


52PM 


52PM 


04PM 


04PM 


04PM 


04PM 


04PM 


04PM 


04PM 


04PM 


04PM 


04PM 


04PM 


04PM 


O5PM 


O5PM 


O5PM 


05PM 


05PM 


O5PM 


O5PM 


05PM 


05PM 


O5PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 114 of 300 


N OO WF HR W 


oO Oo 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


SAN J OSE, CALI FORN A MAY 6, 2021 


PROCEEDINGS 

( COURT CONWENED AT 1:03 P.M) 

THE COURT: LET'S GO ON THE RECORD IN 18- 258, 
UN TED STATES VERSUS ELI ZABETH HOLMES. 

| SEE ALL COUNSEL PRESENT AGAIN GOOD AFTERNOON 
Mb. HOLMES |S PRESENT. AND VE' RE READY TO FI N SH OUR 
11 SCUSSI ON, OR CONTI NUE OUR DISCUSS! ONS | SHOULD SAY, ON THE 
PEND NG | N LIM NE MOTI ONS. 

WAT 1'D LIKE TO DQ Ms. SAHMARIA 1'DLIKE TOG VE 
1 N LIM NE MOTION GOVERNVENT S NUMBER 9 ONE MRE TRY. 

Mb. SAHARIA YES. | WOULD AS VELL, YOUR HONG 

THE COURT: LET'S CALL THS OUT O ORDER THSIS 
GOVERNVENT S MOT] ON NUMBER 9 TO EXCLUDE SELF- SERVI NG HEARSAY 
STATEMENTS MADE AND OFFERED BY THE DEFENDANT. 

YESTERDAY | VAS TALKI NG ABOUT RECOGN ZI NG THAT THE ORTEGA 
CASE, 203 FED 3D CONTROLS TH S | SSUE AND THAT THE COURT WOULD 
BE | NCLI NED TO FOLLOWN NTH CG ROUT LAWON TH S | SSUE. 

| TH NK YOU WERE TALKI NG ABOUT, WELL, THERE MAY BE OTHER 
QC ROCUMSTANCES WERE OTHER STATEMENTS OF THE DEFENDANT M GT, 
M GHT BE ADM SSI BLE. 

| TH NK YOUR CONCERN WAS THAT THE COURT WOULD | SSUE A 
RULI NG A BLANKET RULI NG PRCH BI TI NG YOU FROM EVEN ATTEMTI NG 
TO GET THOSE TYPES O STATEMENTS IN 

Mb. SAHARA THAT'S R GT. 
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THE COURT: 1 F THAT WAS -- YOU CAN COME TO THE 


LECTERN | F YOU WOULD LI KE. THANK YOU. 
AND | F THAT WAS THE | MPRESS! ON THAT | LEFT YOU WTH THAT 
WAS Mf MSTAKE. | DOD NOT MAN TO! NO CATE THT. 
| THNK IT IS -- | DONT KNOWWOE5E MOON THS IS. 
YES. THANK YOU. Ms. VCLKAR, COME ON UP. 
Mb. VOLKAR: THANK YOU, YOUR HONCR 
THE COURT: | DO DN T MEAN TO! ND CATE THAT | VAS 
GO NG TO GRANT THE MOTI ON AND THEREBY PRECLUDE YOUR TEAM FROM 
| NTRODUG NG OR AT LEAST ATTEMPT! NG TO | NTRODUCE STATEMENTS THAT 
YOU FELT COULD BE ADM SSI BLE FOR SOME OTHER PURPOSE OTHER THAN 
WHAT ORTEGA AND THE PROGENY. 
MB. SAHARIA THAT WAS M CONCERN YOUR HONOR = |'M 
PREPARED TO ADDRESS THAT | F HELPFUL, BUT | TH NK WE AGREE WTH 
YOUR HONOR THAT ORTEGA | IMPLEMENTS RULE 801 WH CH PRCH BITS US 
FROM | NTRODUC NG M5. HOLMES'S STATEMENTS | F THEY ARE HEARSAY. 
AND THE HOLD NG O QRTEGA WAS, QUOTE, "THE D STR CT COURT DD 
NOT ABUSE | TS Di SCRET] ON WEN | T LIM TED CRTEGA S ABILITY TO 
ELI GQ T HS EXQULPATCRY HEARSAY STATEMENTS ON 
CROSS- EXAM NATI ON " 
THERE ARE MULTI PLE DEC SI ONS OF TH S COURT THAT THEN GO OV 
TO EXPLA] N THAT THERE MAY BE C RCUMSTANCES IN VH CHA 
DEFENDANT S QUT- OF- COURT STATEMENT |S ADM SSI BLE FOR SQVE OTHER 
NONHEARSAY PURPOSE, FOR | NSTANCE, THE YAG CASE BY J UDG CEN 
AND THE YANG CASE BY J UDGE KOH 
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SO WE WOULD J UST -- OF COURSE, WE INTEND TO COWPLY WTH 


QRTEGA =WE -WLL NOT | NTRODUCE Ms. HOLMS'S STATEMENTS FOR THE 
TRUTH BUT THERE MAY BE OTHER PURPOSES SUCH AS STATE OF MND OR 
OTHER NONHEARSAY PURPOSES TO WH CH THEY COULD BE ADM SSI BLE. 

THAT'S ALL THAT | WAS | NTEND NG PERHAPS | NARTI CULATELY, 
TO EXPLAIN 

THE COURT: NQ NO AND! DO DNT MEAN TO SUGEEST 

THAT THERE WOULD BE A BLANKET PRECLUSI ON FROM EVEN THAT 
ATTEMT. 

DO YOU WSH TO BE HEART? 

Mp. VOLKAR: | WOULD YOUR HONGR 

THS 1S, AS YOU MENTIONED YESTERDAY, A STRAI GHTFORVARD 
APPLI CAT] ON OF QRTEGA, AND | F THE COURT WSHES TO LOOK TO WAT 
THE GOVERNVENT |S SEEKI NG IF THE COURT WOULD LOOK -- IF THE 
GOVERNVENT WOULD PO NT THE COURT TO A RECENT DEC SION! N THS 
COURT BY J UDGE | LLSTON | N THE DASHNER CASE FROM J UST A FEW 
YEARS AGO, 

THE REASON WHY VE PO NT TO THAT 1S BECAUSE THERE ARE A LOT 
QF STATEMENTS |N THS CASE BY THE DEFENDANT TO THE MDA 
THROUGHOUT THE LAST SEVERAL YEARS AND THAT THE DEFENDANT COULD 
USE, FOR EXAMPLE, ON CROSS- EXAM NATION OF GOVERNVENT WTNESSES 
QR NOT THROUGH THE DEFENDANT’ S OW TESTI MONY THAT WOULD 
ESSENTI ALLY, AS THE ORTEGA CASE SAYS, BE A BACKDOGR BRI NG NGIN 
THE SELF- SERVI NG AND STATEMENTS ABOUT SORT OF ALTRU STI C MOTI VE 
BEH ND THE COMPANY WTHOUT ALLOW NG THE GOVERNVENT THE CHANCE 


UN! TED STATES COURT REPORTERS 


E R-2350 


01: 


01: 


01: 


01: 


01: 


01: 


OL: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


OL: 


01: 


01: 


01: 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


08PM 


09PM 


O09PM 


09PM 


09PM 


09PM 


O9PM 


09PM 


09PM 


O9PM 


09PM 


O09PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 117 of 300 


N OO Ww HR W 


oO © 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
a1 
22 
23 
24 
25 


FOR CROBS- EXAM NATI ON 


AND, GO COURSE, A DEFENDANT HAS THE RI GT TO TESTI FY. 

THAT |S HER RIGHT. BUT | F SHE CHOOSES NOT TO TESTI FY, THEN THE 
GOVERNVENT WOULD BE LEFT WTHOUT RECOURSE TO CHALLENGE QR TO 
VET THESE STATEMENTS, AND THAT |S THE GOVERNVENT S ULTI MATE 
CONCERNS. AND J UDGE | LLSTON SAWTHAT | N THE DASHVNER CASE. 

| WOULD ALSO LI KE TO SPEC FI CALLY RESPOND TO YANG AND 
YAG. THE YANG CASE WS BEFCRE J UDG KOH IN THS O STRICT, AND 
THERE THE DEFENDANT SPEC FI CALLY STATED THAT THEY WOULD NOT BE 
| NTRODUCG NG ANY HEARSAY STATEMENTS OF THE DEFENDANT. 

WE HAVE NOT RECEI VED A SI M LAR STATEMENT | N THS CASE SO | 
BELI EVE THAT D STI NGU SHES YANG FROM THE FACTS BEFORE THE 
COURT. 

AND THE YAG_ CASE FOQUSSED MOSTLY ON THE STATE GO M ND 
EXCEPT] ON, WH CH AT LEAST | N THE DEFENDANT S CPPOSI TI ON HAS NOT 
SPEC FI CALLY BEEN RAISED ALTHOUGH! BELIEVE Ms. SAHARA 
REFERENCED | T YESTERDAY. 

| WOULD PO NT AGA N TO J UDG | LLSTON S DEC SI ONIN 
DASMER, WH CGH PO NTS TOA N NTH CG ROUT CASE, COLI COIT FROM 
2013, THAT REALLY TALKS ABOUT HOWLIM TED THE STATE OF M ND 
EXCEPT] ON |S, AND IT TALKS ABOUT THE FACT THAT IF YOU RE TRYING 
TO BRI NG | N HEARSAY STATEMENTS THROUGH ANOTHER WTNESS 
TESTI FYING IT 1S OFTEN | NADM SSI BLE UNCER TH S BASI C BLANKET 
BLACK LETTER LAWRULE, AND IF IT'S SORT OF A MEMRY QR BELI EF 
QF WAT THE DEFENDANT SAI D COM NG | N THROUGH ANOTHER WTNESS, 
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THEN | T'S | RRELEVANT HEARSAY. 


AGA. N, | TH NK 1 WOULD PO NT TO ALTHOUGH THERE ARE THESE 
TVO DISTRI CT COURT CASES QUT THERE, THEY REALLY HAVE LI M TED 
APPLI CAT] ON AND THE N NTH CG ROUT IS VERY CLEAR  VE'RE J UST 
LOOK] NG FOR A RULE AGAIN | N YOUR ORDER SI M LAR TO WHAT 
J) UGE | LLSTON OD, VA CH1S J UST REMNO NG GO THOSE GUARTRAI LS 
AS VE HEAD INTO TRIAL. 

THE COURT: ALL RIGHT. THANK YOU VERY MUCH 

| TH NK QUR CONERSATI ON HAS REM NDED US OF THE 
GUARDRAI LS, AND |' M NOT CERTAIN 1 NEED TO MAKE A SPEC FIC 
MOTION =| HAVE NOT HEARD M6. SAHARA ADVANCE A STATEMENT THAT 
SHE TH NKS 1S APPROPRI ATE NOV VE HAVENT STARTED TRI AL YET. 

MB. SAHARIA CORRECT. WE DONT EVEN KNOWWAT 
STATEMENTS THEY' RE ATTEMTI NG TO EXCLUDE BECAUSE THEY HAVE NOT 
| DENT] Fl ED THEM VH_ CH 1S WY THE COURT IN YAG_ AND YANG 
DEFERRED RULI NG ON THE MOTI ON 

THE COURT: ANDI! TH NK VE KNOWTRIALS ARE VERY 
FLU D THEY CHANG, TH NGS CAN FAPPEN AND! TH NK IT WOLD BE 
PREMATURE FOR THE COURT TO MAKE ANY KI ND GO A RULI NG NOW BASED 
ON WAT VE KNOWTHE LAWIS, BUT | DON T HAVE THE TEXTUAL 
| NFORVATI ON | N FRONT OF ME TO ACTUALLY RULE ON A MOTION, DOI? 
OTHER THAN TO RECOGNI ZE AND BE GRATEFUL THAT EVERYBODY 
RECOGN ZES WAT THE LAWIS IN THE CG ROUT AND THE STATEMENT 
THAT THE COURT | NTENDS TO FOLLOWAND | WLL NOTE THAT ALL 
COUNSEL DO AS VELL. 
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Mb. SAHARIA | AGREE, YOUR HONOR 


THE COURT: ALL RIGHT. THAN YOU. 
Mb. VOLKAR: THANK YOU. 
THE COURT: ['LL DEFER THE MOTION = THANK YOU. 

ALL Ri GH. ~~ LET’ S TURN OUR ATTENTI OV BACK TO THE FI RST 
MOT] ON THAT THE PARTI ES HAVE | NO CATED THAT THEY WOULD LI KE TO 
D1 SCUSS. 

1T'S DOCKET 567, AND THS 1S Ms. HOLMS'S MII ON TO 
EXCLUDE EVI DENCE CONCERN NG WEALTH SPEND NG AND LI FESTYLE. 

MR. DOWEY: GOOD AFTERNOON YOUR HONOR 
THE COURT: GOOD AFTERNOON MR. DOMEY. 
MR. DOWEY: KEV. N DOMEY FOR M. HOLM. 

AS THE COURT NOTED, |' LL BE ADDRESS! NG THE MOTI OV IN 
LIM NE THAT RELATES TO WEALTH WHCH1S AT DOCKET 567. 

| MAY ALSO REFER DURI NG THE COURSE OF THE ARGUVENT TO WAT 
WE CALL THE SAMARIA AFFIDAVIT, WHCHIS TEXT IN THE DOCKET AS 
579 AND PRI NC PALLY ANY REFERENCE | MAKE WOULD BE TO EXH BIT 3 
QF THAT DOCUVENT. 

QF COURSE, |' M ALWAYS HAPPY TO HEAR WATEVER THOUGHTS THE 
COURT HAS AS TO THE | SSUES THAT HAVE DRAW ITS FOCUS IN 
REVI EW NG THE BRI EFS. 

BUT | THOUGHT THAT WAT M CHT BE HELPFUL FOR THE COURT AND 
PROBABLY MOST HELPFUL WOULD BE TO FOCUS ON WAT | TH NK ARE THE 
Bl NO. NG N NTH G ROUT CASES TO TALK ABOUT THE EVI DENCE THAT VE 
KNOW SURELY WLL COVE | N DURI NG THE COURSE OF THE TRIAL, THE 
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EVI DENCE THAT MOST CERTAINLY SHOULD NOT COVE | N DURING THE 


TRIAL. AND ALSQ YOUR HONGR, |'D LI KE TO SAY IN THE LAST 
PORT] ON OF MY COMVENTS, | WOULD LI KE TO TALK ABOUT WAT COULD 
BE COMVENTED ON DURING CPEN NG AND! THNK IT'S ALITTLE 
PREMATURE TO TALK ABOUT WAT WLL BE SAID IN CLOSING BUT MUCH 
OF WAT | WOULD SAY WOULD APPLY THERE AS VELL. 

SO LET ME TALK ABOUT THE EVI DENCE FI RST THAT WLL COM IN 
|N LIGHT G@ REYES AND MTCELL. | TH NK! SHOULD SAY FOR THE 
COURT REPORTER THAT THE REYES CASE 1S R-E-Y-E-S. 

| KNOWTHE COURT 1S VERY FAM LI AR WTH THE FACTS OF THOSE 
CASES, BUT | THOUGHT |T M GHT BE USEFUL TO ENGAGE IN SOVE 
D1 SCUSSI ON OF THE PARTI QULARS OF THE FACTS OF THOSE CASES TO 
ANALOG ZE THEM TO WAT | ANTI O PATE VE' LL SEE AT TR AL. 

WTH REGARD TO THE REYES CASE, AS THE COURT VELL KNOVE IT 
WAS AN OPTI ONS BACKDATI NG CASE. THE EV DENCE THAT VAS ADM TTED 
THERE EFFECT] VELY ENDED UP BEI NG THE AMOUNT OF PROFIT REALI ZED 
BY THE DEFENDANT, VH CH ENCED UP BEI NG ABOUT $2 MLLION AT 
ONE PO NT 1 T HAD A NOTIONAL VALUE GO $130 MLLI ON 

THE COURT EFFECT! VELY HELD THAT BECAUSE THAT WAS SO 
| NTEGRAL TO THE OFFENSE AND BECAUSE | T SHOWED THAT THERE WOULD 
BE A FI NANO AL GAN, THAT IT WAS NOT | NAPPROPRI ATE TO ADM T 
THAT EVI DENCE. 

| MUST SAY | T WAS UNDER A CLEARLY ERRONEOUS STANDARD OF 
REVI EW BUT | T DOESN T STRIKE ME THAT | F THE STANDARD OF REVI EW 
HAD BEEN D FFERENT, WE WOULD HAVE LI KELY SEEN A OD FFERENT 
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RESULT. 


LET ME TAKE THOSE FACTS AND APPLY THEM TO WET | 
ANTI GC PATE Vé' LL SEE HERE. THERE ARE REALLY TWO D FFERENT 
KI NDS OF FI NANG AL TRANSACTIONS THAT VE' LL BE TALK! NG ABOUT IN 
THS CASE. ONE 1S VERY SIMPLE, AND ONE IS A LITTLE MORE 
COMPLEX. 

OBVI OUSLY AS THE COURT VELL KNOV/6 AND THE D SCUSS! ON OVER 
THE PAST FEWDAYS HAS PRESAGED VE WLL SEE D SCUSSI ON OF 
PATI ENTS ENGAG NG I N TRANSACTI ONS TO BUY BLOOD TESTS. THAT 
REALLY |S NOT FOR THE MOST PART RELEVANT TO TH S | SSUE. 

WE EXPECT THAT THE AMOUNTS PAI D FOR THOSE TESTS WLL COVE 
| NTO THE CASE, AND THAT'S OBVI OUSLY GO NO CONCERN WTH RESPECT 
TO TS: 

THE | SSUE THAT TOUCHES ON THE | SSUE THAT VE' RE CONCERNED 
ABOUT, BUT WH CH WLL LEAD TO ADM SSI BLE EVI DENCE, |S THE 
Fl NANG AL TRANSACTIONS BY WH CH | NVESTORS MADE | NESTIVENTS 
WTH N THERANOS. 

OBVI OUSLY THE AMOUNTS OF THOSE | NVESTIVENTS WLL BE 
REFLECTED | N EXH BITS WH CH ARE ADMTTEDAT TR AL. THERE WLL 
BE TESTI MONY ABOUT THE AMOUNTS THAT | NVESTORS EXH BI TED -- THAT 
| NVESTORS | NVESTED WTH N THERANG. 

AT THE SAME TI ME THE J URY WLL LEARN THROUGH MLLTI PLE 
EXH BI TS HOW MUCH THAT | NVESTIVENT CONSTI TUTES AS A PERCENTAGE 
OF THE COVPANY, THE PERCENTAGE OF THE COMPANY THAT M5. HOLMES 
OWED = AND FROM THAT THE J URY WLL OBVI OUSLY BE ABLE TO AT 
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LEAST ON A SNAPSHOT BASIS OVER TI ME GET A SENSE OF WAT THE 


NOT] QNAL VALUE OF Ms. HOLIMES'S WEALTH | N THE COMPANY WAS AT 
THAT PQ NT. 

| DON T TH NK THERE'S ANY WAY TO AVOD THAT IN THS CASE, 
AND | DONT SEEK TOAVO DIT BY THS MOON | THNKIF |! OD 
SEEK TO AVO DIT, THE REYES CASE WOULD PROBABLY SAY | SHOULD 
LOSE THAT ARGUVENT. 

TH S MOTION | SN T ABOUT THOSE | SSUES. THS MOON IS 
ABOUT WHAT |S | N THE GOVERNVENT' S 404(B) Nort] CE AND 
SPEC FI CALLY WAT 1S | N EXH BIT 3 TO THE SAHARI A AFFI DAV T. 

WHAT THE GOVERNVENT WANTS TO DO!|N TH S CASE AND WAT MOST 
CERTAI NLY SHOULD NOT BE ADM TTED AND ACTUALLY TO MY KNOWEDGE 
|' VE STRUGGLED TO FI ND A CASE WERE IT'S EVER BEEN ADMTTED |S 
TO TAKE EV’ DENCE WH CH 1S UNRELATED TO THE CRIM, VH CH1S HOW 
WEALTH WH CH1S_|N THE GOVERNMENT S Vi EWCERI VED AT LEAST IN 
PART FOR FRAUDULENT ACTIVITY, TO LOOK AT THAT AND TO ASK HOW 
WAS THAT MONEY SPENT. AND THAT |S CLEARLY PROH BI TED UNDER 
N NTH CG ROUT LAW 

THE ONLY ELEMENT O WEALTH THAT 1S RELEVANT |S THE ELEMENT 
QF DEMONSTRATING THAT THERE VAS A FI NANG AL GAN QQ AN 
ANTI GC PATED FI NANO AL GAN TO A DEFENDANT | N CONNECT] ON WTH 
THE TRANSACTI ON 

SO WAT ARE VE SPEC FI CALLY TALK! NG ABOUT HERE THAT I'M 
CONCERNED ABOUT? =| T'S ALL OF THE EV DENCE THAT THE GOVERNVENT 
GAVE US | N CONNECT! ON WTH | TS DJ SCLOSURE CONCERN NG THE 
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ARGUMENTS |T WANTS TO MAKE ON WEALTH THE REASON | T WANTS TO 


MAKE THOSE ARGUMENTS, AND THE DOCUMENTS THAT | T WLL SEEK TO 
EX! ST. 

WHAT ARE THEY? 1|'M NOT SURE THAT'S ENTI RELY CLEAR FOR THE 
COURT FROM THE PAPERS THAT WE SUBMTTED SO! WANT TO MAKE SURE 
THAT THE COURT UNDERSTANCS | T. 

LARGELY THE EVI DENCE 1S I1N THE FORMO EMAILS. MANY @ 
THE EMAILS ARE ESSENTI ALLY DAI LY TO DO LISTS El THER COVPLETED 
QR ANTI CG PATED FOR Ms. HOLMES'S ASSISTANT. THEY ARE, | WLL 
SAY TO YOUR HONOR, A VAST SUBSECTION OF DAILY EMAILS, AND 
THEY' VE BEEN TENDENT] OUSLY SELECTED BY THE GOVERNVENT FQR A 
PARTI] CULAR PURPOSE. 

WHAT |S THEIR PURPOSE? THEY REFERENCE POTENT! ALLY A 
D1 NNER AT A RESTAURANT WH CH THE GOVERNVENT CHARACTERI ZES, AND 
PROBABLY APPROPRI ATELY SQ, AS A LUXURI QUS RESTAURANT. THEY 
M GHT REFERENCE A PURC-ASE OF CLOTH NG A PURCASE CG §J EVELRY, 
ET CETERA 

| ANTI G PATE THAT M’ FRI ENOS WLL BE EAGER TO G VE THE 
COURT MORE DETAIL ON THAT, BUT | TH NK IT'S SAFE TO SAY THAT 
THEY ARE EMAILS D SCUSSI NG PURCHASES OF VWHAT M5. HOLMES WERE, 
HOW HER HAIR WAS DONE, WAT SHOES SHE CHOSE TO WEAR, WERE SHE 
STAYED, HOWSHE FLEW ET CETERA 

NOW TAKE THAT EVI DENCE AND COMPARE |T TO THE REYES CASE. 
WE HAVE NO | DEA WAT THE CEO GO BROCADE, IMR REYES, WRE. VE 
HAVE NO | DEA WERE HE STAYED VE HAVE NO! DEA HOWEE TRAVELLED 
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BY FLIGHT. NO\XE O THAT EV DENCE TO THE BEST THAT | CAN 
REI NSTRUCT DD THE GOVERNVENT EVEN SEEK TO | NTRODUCE | N THAT 
CASE. 

AND WHY? =FOR THE OBVIOUS REASON THAT THE FOUNDATI ONAL 
PRI NO PLE AROUND TH S TYPE OF EVI DENCE |S THAT EV DENCE WH CH 
1S DES! G\ED MERELY TO SHOWEI THER WEALTH ON THE PART OF THE 
DEFENDANT |S PRECLUDED UNDER RULE 401 OR EV DENCE VH GH!S 
DESI G\ED TO | NFLAIME THE J URY OR TO SUGGEST TO THE J URY THAT THE 
DEFENDANT HAS THE LI FESTYLE OF A WEALTHY PERSON |S CONS! DERED 
| NADM SSI BLE UNDER 403. 

THAT |S | N NO WAY UNDERM NED BY THE RULI NGI N REYES NR BY 
ANY OTHER CASE C TED BY THE GOVERNVENT. 

NOW | SAY WTH RESPECT TO ALL OF THS, YOUR HONGR, |, 
AGA N HAVE NO | SSUE WTH THE DETAILS OF THE TRANSACTI ONS 
COM NG IN VE INTEND FULLY TO EXAM NE THE DETAILS O THOSE 
TRANSACTI ONS. = VE_ | NTEND TO EXAM NE TRANSACTIONS WH CH VERE 
PROPOSED TO M5. HCLIVES VH CH WOULD HAVE ALLOVED HER TO CONMWERT 
HER HOLD NGS | N THERANOS | NTO SUBSTANT] AL FI NANG AL WEALTH 
VH_ CH SHE REJ ECTED CONSISTENTLY OVER MANY YEARS. ALL OF THAT 
WLL BE PART O THS TRIAL. 

BUT WHAT SHE WORE, WERE SHE STAYED HOWSHE FLEW WAT 
SHE ATE HAS NOTH NG TO DO WTH THS TRIAL. IF THAT COVES I NTO 
TH S TRIAL, WE WLL BE FORCED TO STAND | N TH S COURTROOM AND 
| NTRODUCE THE OTHER SEVERAL HUNDREDS OF EMAILS PREPARED BY HER 
ASSI STANT SHOW NG WAT HER DAILY ACTIV TIES WERE TO 


UN! TED STATES COURT REPORTERS 


E R-2358 


Ol: 


01: 


OL: 


01: 


01: 


01: 


01: 


01: 


01: 


Ol: 


01: 


OL: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


OL: 


OL: 


01: 


01: 


01: 


20PM 


20PM 


20PM 


20PM 


20PM 


20PM 


20PM 


20PM 


20PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


21PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 125 of 300 


~N (o>) ul WwW 


Xe) (oe) 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


14 


CONTEXTUAL! ZE THE | MPRESSI ONS THAT THE GOVERNVENT WLL HAVE 


SOUGHT TO CREATE. 

SO THOSE ARE THE TVO CATEGORIES OF EV DENCE THAT | TH NK 
ARE AT | SSUE HERE. 

THE TH RD | SSUE |S WAT SHOULD THE COURT'S CONCERNS BE 
BEFORE WE GET TO THE EVI DENCE? AND! WOULD ASK YOUR HONQGR AS 
YOU TH NK ABOUT THESE MOTI ONS, | TH NK YOUR HONOR CAN RECOGN ZE 
THAT VE' VE HAD WAT | TH NK HAS BEEN A FRU TFUL DISCUSS! ON OVER 
A COUPLE OF DAYS ABOUT CORE | SSUES |N THE CASE. WAT |S THE 
SC ENCE? WAT 1S THE TECH\CLOGY? DOES IT DO WAT 
REPRESENTATI ONS SUGGEST THAT | T COULD DQ, ET CETER? 

WE' RE NOW VERY FAR ON THE PERI PHERY, AND VE' RE | N THE AREA 
THAT | TH NK EXPERI ENCE TEACHES US 1S VERY DANGEROUS BECAUSE 
COMVENT ON | SSUES SUCH AS WEALTH |S PREC SELY THE KI ND OF TH NG 
THAT HAPPENS | N A CASE THAT UNDERM NES ITS | NTEGRI TY. 

SO | WOULD ASK YOUR HONCR NOT ONLY TO CONSI DER THE 
EXCLUS! ON THAT Vé' VE ASKED FOR OF THE EV DENCE BUT TO DO WAT | 
KNOW YOUR HONOR ALWAYS DOES, WH CH 1S TO PQLI CE COWENT IN 
OPEN NG ON TH S BECAUSE | TH NK THS 1S THE KI ND 
| NFLAMVATORY COMVENTARY THAT COULD DO GREAT DAMAGE TO THE 
TRI AL. 

MANY OF THE | SSUES THAT WE HAVE BEEN DISCUSS! NG HERETOFORE 
ARE | SSUES THAT REALI ST] CALLY THEY PROBABLY ARE BEST DEFERRED 
AT THS PQ NT. 

| TH NK TH S | SSUE CRIES OUT FOR A LITTLE MORE SPEC FIC 
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COMVENTARY FROM THE COURT AND A LI TTLE CLEARER PRCH BI TI ON ON 


WHAT IMAY AND MAY NOT BE SAID IN CPEN NG 

AND | TH NK YOUR HONOR, THE CASES ARE ABUNDANTLY CLEAR 
THAT COMVENTARY VHI CH SUGGESTS El THER THAT MS. HOLES AND HER 
SPEND NG ARE MOTI VATIONS FOR A CRIME IS CLEARLY PRCH BI TED AS 
1S THE ARGUMENT THAT THE MERE DESI RE TO CREATE WEALTH |S 
PROH BI TED BY CASES THAT THE N NTH OG ROUT HAS C TED 

SO |'D BE HAPPY TO ANSVER ANY FURTHER ANY QUESTI ONS THAT 
THE COURT FAS, BUT THAT'S OUR POSI TI ON ON TH S | SSUE. 

THE COURT: ALL RIGHT. WHO STANDS TO RESPONY 

MR. BOSTIC =THAN YOU. 

MR. BOSTIG THANK YOU. 

WHAT | HEAR MR. DOWMEY SUGGEST] NG IS THAT HE DOES NOT VANT 
TH S PROSECUTI] ON TO BE ONE OF A LIFESTYLE OR CLASS PROSECUTI ON 
| TH NK YOU PROBABLY HEARD H M SAY THAT AS VELL. 

1S THAT WAT THE GOVERNVENT | NTENDS? 

VR. BOSTIG CERTAINLY NOT, YOUR HONGR 

THE GOVERNVENT DOES NOT | NTEND TO PRESENT THE EV DENCE IN 
QUEST] ON FOR ANY | IMPROPER PURPOSE. THE GOVERNVENT |S AVARE OF 
THE N NTH G ROUT LAWAND THE OTHER LAV® REGARD NG THE 
| NTRODUCTI ON OF TH S KI ND GO EW DENCE. 

BUT | HAVE TO SAY LI STEN NG TO M COUNTERPART S ARGUVENT, 
| WAS STRUCK BY THE FACT THAT WAT HE SEEMS TO BE ASKI NG FOR 
TODAY FEELS MUCH NARROVMER THAN WHAT THE MOTI ON COVERS AND WAT 
THE BRI EFI NG COVERS. 


UN! TED STATES COURT REPORTERS 


E R-2360 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


OL: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


01: 


OL: 


01: 


01: 


01: 


01: 


23PM 


23PM 


23PM 


23PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


24PM 


25PM 


25PM 


25PM 


25PM 


25PM 


25PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 127 of 300 


~N Oo ul WwW 


Xe) (oe) 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


16 


THE ARGUMENT TODAY WAS FOCUSSED ON A SPEC FI C SUBSET OF 


EVI DENCE SPEC FYI NG OR SPEC FI CALLY DEALI NG WTH EMAILS BETWEEN 
THE DEFENDANT AND HER ASS! STANT REGARD NG TASKS FOR THAT DAY. 
THERE ARE SOVE OF THOSE | TEMS ON THE GOVERNVENT' S EXH BIT LI ST. 
1' LL ADDRESS THOSE SHORTLY, BUT | DI DN T HEAR MY COUNTERPART 
TALK ABOUT | TEMS LI KE THE DEFENDANT S SALARY AT THERANOS, THE 
OTHER TANG BLE OR | NTANG BLE BENEFITS THAT SHE OBTAI NED FROM 
HER POSI Tl ON AT THERANOS WEREAS READ NG THE BRI EFI NG IT SEEMS 
LI KE THE DEFENSE WAS SEEKI NG TO EXCLUDE ALL OF THT. 

| AGREE WTH MR DOMEY THAT THE LAWON TH S AREA IS QUTE 
CLEAR AND THAT THE PARTI ES ARE SI IMPLY ON Di FFERENT PAGES WHEN 
1T COMES TO WAT EVI DENCE THE GOVERNVENT |S GO NG TO | NTRODUCE 
AND FOR VHAT PURPOSE. SO LET ME SEE IF | CAN UNTANGLE THAT FOR 
THE COURT'S BENEFIT. 

|T SHOULDN T BE CONTROVERS! AL THAT | N A FRAUD CASE WERE 
THE OUTCOME TURNS ON THE DEFENDANT'S INTENT, THE PROSECUTION |S 
GONG TO | NTRODUCE EVI DENCE THAT WLL ALLOWTHE J URY TO 
UNDERSTAND NOT J UST WHAT THE DEFENDANT D D BUT WY. 

SO HERE |T WLL BE UP TO THE J URY TO DETERM NE VHETHER 
TH S DEFENDANT ENGAGED | N SCHEMES TO DEFRAUD Vi CTI Mb. | N CRDER 
FOR THE J URY TO PERFORM THAT FUNCTION THEY' RE ENT] TLED TO HEAR 
FACTS REGARD NG SPEC FIC ACTI ONS THAT THE DEFENDANT TOOK AND 
THE DEFENDANT S MOTI VE AND INTENT. AND WEN IT COVES TO MII VE 
AND | NTENT, THAT NEEDS TO | NCLUDE FACTS REGARD NG THE BENEFITS 
THAT DEFENDANT RECEI VED FROM CARRY! NG QUT THOSE FRAUDULENT 
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SCHEMES. 


TH S 1S VERY | MPORTANT EV DENCE BECAUSE THE J URY WLL BE 
ASKED TO J UDGE MENTAL STATE AT THE ENDO THE TRIAL. WEN VE 
ASK THEM TO MAKE FI ND NGS ABOUT AN | ND Vi DUAL'S MENTAL STATE, 
|T MAKES SENSE FOR THEM TO EXAM NE THE RESULTS OF THE 
DEFENDANT S ACTI ONS BECAUSE | T ONLY STANDS TO REASON THAT A 
PERSON | NTENDS THE RESULTS OF THEI R ACTI ONS. 

AND |N THS CASE WAT RESULTED FROM DEFENDANT S FRAUDULENT 
ACT] ONS WERE THAT SHE OBTAI NED A SI GN FI CANT AMOUNT OF WEALTH 
AS WELL AS OTHER BENEFITS, BOTH TANG BLE AND | NTANG BLE FROM 
THAT FRAUD 

THE DEFENSE C TES CASES SAYING THAT THE GOVERNVENT |S NOT 
REQUI RED TO PROVE THAT A DEFENDANT PERSONALLY BENEFITTED = J UST 
TO BE CLEAR, THOSE CASES ARE | N CONTEXT OF DEFENDANT'S 
CHALLENG NG COM! CTI ONS FOR FAI LURE TO PROVE AN | NTENT TO 
PERSONALLY BENEFIT OR THAT THE DEFENDANT PERSONALLY BENEF! TTED 

THOSE CASES HAVE NOTH NG TO DO WTH WAT KI ND O EVI DENCE 
1S PERM TTED AT TRIAL, WAT KI ND O EV DENCE !S RELEVANT. AND 
TO THE EXTENT THAT THE CASES ADDRESS THAT, THEY MAKE | T VERY 
CLEAR THAT EVI DENCE OF A FRAUDSTER S PERSONAL BENEFIT |S 
SQUARELY WTH N THE REALM OF WAT |S RELEVANT AT TRIAL, WAT IS 
| MPORTANT FOR A J URY TO HEAR 

THERE' S ANOTHER LI NE O CASES BARRI NG | NTRODUCTI ON OF 
WEALTH EVI DENCE MERELY FOR THE PURPOSE OF SHOWNG THAT A 
DEFENDANT |S WEALTHY QR | MPOVERI SHED 
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THESE CASES, THOUGH DEAL WTH A DEFENDANT'S FI NANO AL 


S| TUAT] ON | NDEPENDENT FROM THE CRI M NAL CONDUCT THAT 1S 
CHARGED. 

SO LOOK! NG AT CASES LI KE HATFIELD AND MTCELL, | T'S VERY 
CLEAR THAT THOSE CASES | NVOLVE WETHER | T'S APPROPRI ATE FOR THE 
PROSECUT] ON TO BRI NG | N EV DENCE OF WETHER A DEFENDANT HAPPENS 
TO BE RICH QR POOR SEPARATE FROM AND | NDEPENDENT FROM THE 
CHARGED CONDUCT | N THE CASE. 

SO THE GOVERNVENT RECOGNI ZES THAT, AND THERE'S NO 
| NTENTI ON BY THE GOVERNVENT HERE TO | NTRODUCE EVI DENCE 
REGARD NG DEFENDANT’ S FI NANC AL SI TUATI ON | NDEPENDENT FROM THE 
FRAUD HERE. 

THE COURT: SO PARDON MME. 

VR. BOSTIC YES. 

THE COURT: SO1S 1 T THE GOVERNVENT' S POS! TI ON THAT 
BECAUSE SHE HAD A POS! TI ON AT THERANOS, SHE |S A SALARI ED 
EMPLOYEE, WHATEVER | T WAS, SHE RECEI VED COVPENSATI ON AND THE 
GOVERNVENT BELI EVES THAT SHE ENGAGED | N FRAUDULENT CONDUCT 
WH LE SHE WAS IN THAT POSITION, HER SALARY SHOULD BE BROUGHT TO 
THE J URY'S ATTENTI ON BECAUSE | T WAS | LL- GOTTEN GAI NP? 

VR. BOSTIG = THAT'S CORRECT, YOUR HONOR 

AND THAT WOULD NOT BE TRUE FOR ANY CEQ’ SO! F THE DEFENSE 
COMPARES THE SI TUATI ON TO OTHER HYPOTHET] CAL AND ACTUAL CEO S 
QF SUCCESSFUL COVPAN ES, AND CORRECTLY NOTES THAT CEO S OF 
SUCCESSFUL COMPAN ES TEND TO LI VE VERY N CE LIFESTYLES. THEY 
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EARN SI GW FI CANT AMOUNTS OF MONEY, THEY EXPERI ENCE A VARI ETY OF 


DO FFERENT KI NOS OF PERKS. THERE'S NOTH NG NECESSARI LY 
NEFARI OUS ABOUT THAT, AND THE GOVERNVENT DOESN T | NTEND TO 
SUGGEST OTHERW SE. 

BUT |N TH S CASE THE EV DENCE WLL SHOWTHAT THE FRAUD IN 
TH S CASE VAS THE BUT- FOR CAUSE OF THE SUCCESS OF THERANGOS. 

SO TH S ISNT A SI TUATI ON WHERE THE COMPANY |S SUCCESSFUL 
AND PROFI TABLE ON | TS OW, A FRAUD OCCURS, A DISCRETE FRAUD 
OCQURS AT THAT COVPANY, AND THEN THE PROSECUTI ON SEEKS TO 
| NTRODUCE EVI DENCE OF THE FOUNDER S WEALTH FROM THE COVPANY 
OPERATI ONS | N GENERAL. 

THE COURT: SO THE GOVERNVENT WOULD SAY OUR 
ALLEGATI ON |S SHE SUBM TTED FRAUD, CONSPI RED TO DO SQ: SHE WAS 
WHATEVER HER POSIT] ON WAS, AND IN THAT POSI TI ON SHE EARNED THE 
SALARY OF X, THAT’ S WAT HER POSITION 1S, AND SHE WAS PAI D 
THAT, SHE EARNED THAT FROM THE COVPANY AND SHE WAS COMM TTI NG 
FRAUD, AND SO YOU, J URY, CAN CONS! DER THAT AS MOTI VE FOR HER 
CONT] NUI NG TO DO A FRAUD BECAUSE SHE HAD A N CE SALARY AND THE 
J) OB SHE WAS DONG THERE WAS FRAUDULENT AND YOU CAN CONSI DER 
THAT? 
VR BOSTIG =| THNK IT'S PARTLY THAT, BUT IT'S LESS 

ABOUT PRESERVING A SI TUATI ON THAT DEFENDANT HAPPENED TO FI ND 
HERSELF |N, AND IT'S MORE ABOUT HOWSHE ENDED UP IN THAT 
FAVORABLE POSI Tl ON TO BEG N WTH 

SO |N THS CASE -- 
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THE COURT: SO1S 1T RELEVANT BEYOND -- |'MSCRRY TO 


| NTERRUPT YOU. 

BUT 1S 1 T RELEVANT BEYOND THAT TO SAY THAT SHE D NXED AT 
EXCLUS! VE RESTAURANTS, SHE SHOPPED AT FI NE STORES, SHE HAD HER 
HAIR DONE AT D FFERENT PLACES, |S THAT ALL -- | T SEEMS LI KE 
THAT’ S DES! GED TO ENGAGE A CLASS CONVERSATI ON AMONGST THE 
J URORS, WH CH! TH NK YOU WOULD AGREE WOULD BE A LITTLE 
DANGEROUS. 

VR. BOSTIG | UNDERSTAND THE DANGERS AROUND THAT 
KI ND OF EV DENCE, YOUR HONOR, AND! TH NK THE ANSVER DEPENDS. 
THE ANSWER DEPENDS ON WHETHER THAT -- WHETHER THOSE | TEMS ARE 
SI MPLY ARE, AS THE DEFENSE CHARACTER ZES THEM EXPENSES, THE 
WAY THAT THE DEFENDANT SPENT THE MONEY SHE EARNED THROUGH 
COVMPENSATI ON OR WHETHER THEY WERE ADD TI ONAL PERKS THAT SHE 
RECEI VED FROM THE COMPANY. SO! TH NK IT MAKES SENSE TO 
SEPARATE THEM | NTO THOSE TVO CATEGRI ES. 

TO THE EXTENT THAT THEY' RE SI MPLY | TEMS OF SPEND NG 
THAT S HOW THE DEFENDANT DEC DED TO SPEND THE COVPENSATI ON THAT 
SHE RECEIVED | TH NK IT'S SUFFI QC ENT FOR THE PROSECUTION S 
PURPOSES SI MPLY TO | NTRODUCE THE AVOUNT OF COMPENSATI ON SO THE 
J URY UNDERSTANDS WAT BENEFIT WAS ACTUALLY FLOW NG FROM THE 
FRAUD, AND !'LL GET BACK TO THAT IN A SECOND 

BUT AS TO OTHER | TEMS, FOR EXAMPLE, THE DEFENSE MDTI ON 
REFERENCES TRAVEL AND LODG NG AND TO THE EXTENT THAT THE 
DEFENDANT CHOSE TO SPEND HER COVPENSATI ON TAKI NG LUXURY TRI PS, 
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AGA. N THAT CAN ALL FALL WTHN THE AMOUNT OF THE COVPENSATI ON 


ITSELF. THERE'S NO NEED FOR THE GOVERNVENT TO | NTRCDUCE TO THE 
J URY EVI DENCE CF HOWSHE SPENT HER MONEY. THE GOVERNVENT 
UNDERSTANDS THE CASE LAWON THAT. THAT'S NOT WAT THS 1S 
ABOLT. 

TO THE EXTENT THAT THE COMPANY, HOVEVER, IN ADD TION TO 
HER SALARY PROM DED FOR HER LUXURI CUS TRAVEL ON PRI VATE J ETS, 
EXPENS! VE LODG NG AND TRIPS, THESE OTHER TANG BLE AND 
| NTANG BLE BENEFITS AS A RESULT CF HER POSITION | N THE COMPANY 
AND ULTIMATELY AS A RESULT CF THE SUCCESS OF THE COMPANY THAT 
FLOM6 FROM THE FRAUD, TO THE EXTENT THAT THAT'S THE CASE, THOSE 
BENEFITS BELONG | N THE SANE CATEGORY AS THE COVPENSATI CN AND 
THE J URY SHOULD -- 

THE COURT: SHOULD VE KNOWTHE DISTINCTION BETVEEN 
THAT TREATMENT AT THERANCS AND THE TREATMENT CF ANY OTHER 
SI LI CON VALLEY CEO IF VE DRIVE ON H GWWY 101 QR IF VE DAVE 
DOW SANDH LL ROAD CR PAGE MLL ROAD DO WE NEED TO PULL 
COVPARATCRS FROM ANY CF THESE GEOGRAPH C REASONS TO SEE IF IT'S 
DIFFERENT? 
MR BOSTIC: NOQ YOUR HONOR, BECAUSE THE PO NT CF 

TH S EV DENCE 1S NOT TO! NTE THAT CONPARI SCN CR TO MAKE ANY 
PO NT ABOUT HOW THE DEFENDANT S COMPENSATION CR BENEFI TS 
STACKED UP AGAI NST OTHER CEO S CF SUCCESSFUL COMPAN ES. 

BUT, AGA. N, THE PONT HERE |S THAT THE SO-CALLED SUCCESS 
CF THERANCS WS ENTIRELY THE PRODUCT OF A FRAUD SOIT DOESNT 
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MAKE SENSE TO COVPARE TH S TO OTHER COVPAN ES THAT CPERATE 


LEG Tl MATELY AS FAR AS WE KNOWTHAT PRODUCE PROFITS NOT AS A 
RESULT OF FRAUD. 

HERE, FOR EXAMLE -- 

THE COURT: WELL, VOULDN T THAT CG-ANGE YOUR 

ARGUMENT, THOUGH IF ALL CEOS ARE -- FLY FI RST CASS AND THEIR 
BOARDS ALLOW THEM TO STAY AT THE FOUR SEASONS, OR VHATEVER 
EXCLUS! VE HOTEL WHEN THEY TRAVEL, THEY' RE G VEN DO FFERENT 
PRI Vi LEGES, TREATIVENTS, BECAUSE THOSE BOARDS AND THOSE 
COMPAN ES FEEL THAT | T'S APPROPRI ATE TO HAVE H GH RECOGN TI ON 
FOR THEIR COVPANY, | T PROV DES PUBLIC CONFI DENCE | N THE 
COMPANY, ALL OF THOSE TYPES OF TH NGS? DOESNT THAT CDA 
LITTLE TOO FAR? | T'S SQVETH NG THAT -- VE HAD A CONFERENCE 
ABOUT TH S, | TH NK ON DAY ONE, ABOUT COVPARI NG DO FFERENT 
COMPAN ES AND LI FESTYLES AND TH NGS. 

SO THAT’ S MY CONCERN 

MR. BOSTIG SQ YOUR HONOR, THOSE KI NDS OG PERKS 

ARE CERTAI NLY PROBABLY PART AND PARCEL OF BEI NG A CEO GO A 
SUCCESSFUL MULTI BI LLI ON DOLLAR COMPANY, AND FOR A TI ME 
THERANOS WAS VALUED AT $9 BILLION DURING THAT TIME PERI OD IT 
CAN BE ARGUED THAT THE DEFENDANT EN OYED THE PERKS THAT COVE 
WTH BEI NG A CEO & A $9 BI LLI ON COMPANY. 

BUT THE QUEST] ON FOR THE CASE |S VHY VAS SHE THE CEO O A 
9 BI LLI ON COVPANY? VY WAS THE COMPANY VALUED THAT H GLY? 
WHY WAS | T SO SUCCESSFUL SUCH THAT SHE WAS ABLE TO EN OY THESE 
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PERKS? 


AND | T TURNS OUT THE REASON THE COVPANY VAS THAT 
SUCCESSFUL WAS ENT] RELY THE RESULT OF THE FRAUD ITSELF. AND 
THAT'S NOT SPECULATION BY THE WY. 

WE KNOW THAT WHEN THE TRUTH CANE OUT ABOUT THERANOS' S 
LI M TATI ONS, THE FALSE STATEMENTS THAT HAD BEEN G VEN TO THE 
PUBLI C EARLIER, THAT SUCCESS EVAPORATED FRANKLY. THE 
COMPANY'S VALUE CRATERED, AND THOSE BENEFI TS GRADUALLY VENT 
AWAY, AND THE COMPANY SHUDDERED 

SO 1 T'S NOT SPECULATION TO SAY THAT THE SUCCESS OF THE 
COMPANY, THE HYPE, THE EXC TEMENT THAT SURROUNDED THE COVPANY, 
THE EASE OF VA CHIT ATTRACTED | NVESTORS THAT ALLOMED IT TO 
FUND AND PROvI DE THOSE BENEFITS TO THE DEFENDANT, THAT WAS ALL 
A PRODUCT OF THE FRAUD. 

SO | N CASES LI KE REYES | T'S SIMLER- IT'S SI MPLER TO 
SEPARATE OUT THE DEFENDANT'S, LET'S SAY, LEG TI MATE | NCOME J UST 
BY Vi RTUE O BEING A OO WAT VOUWD BE STILL BE A SUCCESSFUL 
COMPANY EVEN WTHOUT THE BACKDATI NG OFFENSE | N THAT CASE, IT'S 
EASY TO SEPARATE THAT FROM THE SPEC FIC BENEFITS AND THE PROFIT 
THAT HAS BEEN OBTAI NED BY THE DEFENDANT IN THAT CASE AS A 
RESULT OF THE BACKDATI NG 

THE COURT: RIGHT. THAT'S A PERSONAL PROFIT TO THAT 
DEFENDANT. 

VR. BOSTIC EXACTLY. 

THE COURT: BY BACKDATI NG STOCK ~~ THAT VMS | MED ATE 
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MONEY | NTO HS BANK ACCOUNT, HS POCKET. 


VR. BOSTICG BUT THE SAME PRI NC PLE APPLI ES HERE. 
THE RESULT OF THE FRAUD IN THS CASE WAS NOT THAT THE ENTI RE 
LOSS AMOUNT WENT DI RECTLY TO THE DEFENDANT. 

AS MR DOMEY ALLUDED TQ, THE TRANSACTIONS IN TH S CASE 
| NVOLVE PATI ENTS PAYI NG THERANOS FOR TEST RESULTS AND | NVESTORS 
VAI TI NG CHECKS TO THERANGS SO THAT THEY COULD PURCHASE EQUI TY 
| N THE COMPANY. = NEI THER OF THOSE RESULTS | N MONEY FLOWNG 
D1 RECTLY TO THE DEFENDANT. 

SO WTHOUT ALLOW NG THE J URY TO UNDERSTAND HOWTH S FRAUD 
BENEFI TTED THE DEFENDANT, THE J URY WLL BE LEFT WTH QWLY A 
PARTI] AL Pl CTURE OF HER | NTENT | N TH S CASE. 

THE FACT |S THAT THE EV DENCE O THE BENEFITS THAT FLOMED 
TO Ms. HOLMES FILL | N THE LAST PI ECE IN THAT PUZZLE. THEY MAKE 
|T CLEAR TO THE J URY HOWTH S BENEFIT ACTUALLY -- EXCUSE M, 
HOWTH S FRAUD ACTUALLY DD BENEFIT THE DEFENDANT VH CHIN TURN 
BECOVES ADM SSI BLE EV’ DENCE OF EER | NTENT. 

THE COURT: SO1S 1T ENOUGH TO SAY THAT SHE MADE 
WHATEVER, | NSERT HER SALARY HERE? VWY ISN T THAT ENOUG? 

MR. BOSTIG = SQ YOUR HONOR, | TH NK THAT'S PART OF 
1T. COMPENSATI ON SHOULD CERTAI NLY BE ADM SSI BLE. 

AGA N, THE FAIR | NFERENCE FROM THE J URY |S THAT SHE WOULD 
NOT HAVE RECEI VED TH S FAI RLY H G1 COVPENSATI ON IN LI NE WTH 
CEO S O OTHER MULTI BI LLI ON DOLLAR COMPAN ES, BUT SHE WOULD 
NOT HAVE RECEI VED TH S H GH COMPENSATION WERE | T NOT FOR THE 
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FRAUD THAT CREATED THAT SUCCESS | N THAT COMPANY. 


SO COVPENSATI ON |S ONE CATEGORY. HER OVWKERSH P O STOCK 
| N THE COMPANY |S ANOTHER AND THE VALUE OF THAT STOCK 

AS A 0 RECT AND PRED CTABLE AND | NTENDED RESULT OF THE 
FRAUD, THE VALUE OF THE STOCK OF THERANOS SKYROCKETED AND AT 
SOVE PO NT AT LEAST ON PAPER THE DEFENDANT WAS ONE OG THE 
WEALTH EST PEOPLE |N THE WORLD SHE WSS A BILLI OWA RE. THE 
J URY SHOULD BE ENTITLED TO KNOWABOUT THAT. THAT |S CERTAI NLY 
PART OF THE MOrl VE EV DENCE IN THS CASE, AND IT HELPS EXPLAIN 
WHY THE DEFENDANT TOOK THE ACTIONS THAT SHE OD 

ANOTHER CATEGORY V¥' VE ALREADY D SCUSSED COMPANY PERKS. 
SO THAT | NCLUDES TRAVEL PAI D FOR BY THE COMPANY, LODG NG AND 
USE OF AN ASSI STANT FALLS WTH N THAT. 

YOU HEARD IMR. DOWNEY REFERENCE WAT VE EXPECT TO BE A 
PROM NENT FEATURE OF THE DEFENSE AT TRI AL VA CH 1S EVI DENCE 
TEND NG TO SHOW THAT THE DEFENDANT WAS MOTI VATED BY El THER 
ALTRU STI C REASONS OR AT LEAST REASONS | NDEPENDENT OF 
ACQUMULAT] NG WEALTH. 

THE COURT: THS 1S A DO FFERENT PONT, AND THS 1S 
SOVETH NG THAT | HAVE INTEREST IN ANDI WAS GONG TO ASK 

MR. WADE WLL PROBABLY COVE TO THE LECTERN BY | NVI TATI ON 
|N J UST A MOVENT BECAUSE | T M GHT CHANGE TH NGS IF THERE |S 
EVI DENCE WHERE M5. HOLIMES EXPRESSED |' MIN THS NOT FOR PRCFIT, 
1'MIN THS BECAUSE | BELI EVE | N THE GOOD OF THE WRLD | FAVE 
ALTRU STIC | NTEREST | N DONG WAT I'MDONG ANDI TAKE NO 
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PERSONAL PRCFI T. 


DOES THAT CHANGE TH NGS, MR WADE? 
|' M SORRY, MR BOSTIG TO! NTERRUPT YOU. 1T'S A GOOD TI ME 
TO HAVE TH S QUEST] ON ANSVERED 
VR. BOSTIG OF COURSE, YOUR HONG 
MR. DOWEY: FIRST O@ ALL, LET M SAY THT | 
APPREC ATE YOUR TAK] NG TEN YEARS OFF OF WM LIFE, BUT I'M 
MR. DOMEY. 
THE COURT: | BEG YOUR PARDON — |‘ M SCRRY. 
MR. DOWEY: YOUR HONCR, | TH NK THE REASON | BEGAN 
WTH THE STRUCTURE OF THE TRANSACTION 1S THAT'S REALLY THE 
BEG NN NG AND THE END O THS INQUIRY. AND WTH RESPECT TO 
VR. BOSTIG | THNK HS ANLYSIS GO IT SLIGHTLY MSSES IT. 
|N TH S CASE THE LOSS SUFFERED, PUTATIVE LOSS SUFFERED BY 
THE GOVERNVENT’ S ALLEGED VI CTI MS 1S THE AMOUNT OF MONEY THAT 
THEY PAI D FOR THEI R | NTEREST | N THERANOS THAT EXCEEDED WATEVER 
THE FAIR MARKET VALUE OF THERANOS VAS AT THE Tl ME THAT THEY 
BOUGHT THAT | NTEREST. 
THE GOVERNVENT SAYS THAT VALUE VAS SOVETH NG LESS THAN 
WHAT THEY PAI D AND THEY SUFFERED THROUGH A FRAUD 
WHAT |S THE J URY ENTITLED TO KNOW FROM THAT? 
THE J URY |S ENTITLED TO KNOWTHAT A PERCENTAGE OF THAT 
LOSS ACTUALLY FLOWED TO MS. HOLMES THROUGH HER OMERSH P O A 
SUBSTANT] AL PORT] ON OF THE EQU TY | N THERANOS. THEY DONT -- 
ACTUALLY THAT DOESN T NEED TO REALLY BE ANALYZED FOR THEM | 
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TH NK OUR J URORS ARE SIMART, AND THEY WLL FI GURE THAT OUT. 


THAT’ S THE BEG NN NG AND THE END GO HOWEM DENCE AROUND THESE 
WEALTH | SSUES 1S RELEVANT | N THE GOVERNVENT' S CASE. 

AS | LISTENED TO MR BOSTIG IT 1S ALMOST FRI GHTFUL TO ME 
WHAT HE TH NKS CAN BE ADVERT] SED TO THE J URY ABOUT TH S WILE 
BY PUSH NG THE CART OUT OF THE BARN BEFORE THE HORSE, VH CH VE 
HAVE HEARD ABOUT OVER THE PAST FEW DAYS. 

HE'S NOT ENTITLED | N CPEN NG TO ASSUVE THAT THERE'S A 
FRAUD AND THAT HE COULD COMVENT ON THE EVI DENCE IN TH S VAY 
El THER BY FEATURI NG | T OR PROM SI NG THAT | T WLL DEMONSTRATE 
SOVETH NG WH CH IT CAN NEVER BE USED TO DEMONSTRATE. 

SO REALLY PART OF MY EMPHASIS HERE 1S | TH NK VE FAVE TO 
LOOK VERY CLOSELY AT THE CASES THAT ALL OF THE PARTIES 
RECOGN ZE ARE THE RELEVANT CASES. 

NOW HE ANSWERED YOUR HONOR BY SAYING THAT Mb. HOLMES' S 
SALARY |S THE RELEVANT, OR HER COVPENSATI ON FROM THE COMPANY |S 
THE RELEVANT METRIC QR | NO CATOR OF HOW MUCH SHE PROF! TED 

AT THE TIME THAT MOST OG THE TRANSACTIONS THAT VE¥' RE 
TALKI NG ABOUT TOOK PLACE M5. HOLIMES'S SALARY WAS A COUPLE 
HUNDRED THOUSAND DOLLARS A YEAR, GENEROUS MONEY TO BE SURE, BUT 
NOT SOVETH NG VH CH IN TH S CONTEXT |S UNUSUAL. AND IN FACT, 
IF ANYTH NG IT'S PROBABLY UNUSUAL | N BEI NG LESS THAN SOME OF 
HER PEERS. 

| TH NK AFTER THE PO NT IN TIME THAT MR BOSTI C SUGGESTS 
1S THE PO NT IN Tl ME WHERE, QUOTE- UNQUOTE, "THE FRAUD VAS 
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D1 SCOVERED " THE BOARD OF D RECTORS OF THERANOS VOTED TO 


| NCREASE M5. HOLIMES'S SALARY, NOT TO DECREASE IT. 

SO | TH NK HS SORT OF CAVALIER ASSUMPTION THAT WE SHOULD 
BEG N TH S CASE BY ASSUM NG THERE WAS A FRAUD !S WERE HE GOES 
OFF TRACK | N MULTI PLE WAYS. 

1F | M GHT COMVENT ON A FEWOTHER TH NGS EE SAID BUT 
|' M HAPPY TO -- 

THE COURT: WELL, YOU KNOW MR DOMEY, | WANTED YOU 
TO ANSVER MY QUEST] ON 

MR. DOWEY: = YES. 

THE COURT: WHC11S |F THERE WAS EV DENCE THAT YOUR 
CLIENT SAID THAT |'MIN THS NOT J UST FOR PERSOML GAIN 1'M 
NOT |N1T AT ALL FOR THAT, IT'S PURELY ALTRU STI C ON M PART, | 
| NTEND TO BENEFIT THE WORLD -- THE BETTERVENT OF THE WRLD 
THROUGH MY | NVENTI ON | N WHAT OUR COMPANY DOES, DOES THAT THEN 
OPEN THE DOOR TO THS TYPE GO | NFORVATION VELL, ACTUALLY, 

LAD ES AND GENTLEMEN, SHE WASNT BECAUSE SHE BENEF! TTED 
GREATLY? =SHE VENT TO X PLACES, SHE FLEWON X AI RLI NES, THOSE 
TYPES OF TH NGS. WOULD THAT CPEN THE DOOR TO THAT? 

MR. DOWMEY: =| TH NK WAT IT WOULD OPEN THE DORR TO 
1S WAT |' VE ALREADY DESCRIBED =| TH NK VW FAVE TO RECOGN ZE 
THAT WEN AN | NVESTOR DEC DED TO | NEST | N THERANGS, NOT] ONALLY 
THERE WAS SOVE BENEFIT TO M5. HOLMES. 

NOW SHE MAY HAVE BEEN ASKI NG FOR THAT | NVESTIMENT BECAUSE 
SHE WANTED TO GROWTH S COMPANY TO THE PO NT WERE | T WOULD 
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CHANGE THE WORLD VE SUGGEST THE EV DENCE MAY DEMONSTRATE 


THAT. 

NEVERTHELESS, AS A LEGAL MATTER, WAT 1S RELEVANT FOR A 
FRAUD CLAI MIS, |S THERE SOVE FI NANG AL LOSS TO THE | NVESTCR 
AND SOVE FI NANG AL GAIN TO THE PERSON IMAKI NG THE | NVESTIVENT? 

| TH NK, YOUR HONOR, THAT EVI DENCE |S RELEVANT TO STATE OF 
MND 1 SSUES, BUT | T'S ACTUALLY NOT RELEVANT TO THE | SSUE THAT 
VE' RE DISCUSS! NG TODAY. 

THE COURT: ALL RIGHT. AND! TH NK IT SOUNS LI KE 
YOUR GRAVE CONCERN |S THAT TH S COM NG IN AT OPEN NG 

MR. DOWEY: WELL, FOR SURE, YOUR HONOR, BECAUSE | 
TH NK AS THE TRI AL PROGRESSES, | THNK1IT WLL BE ALITTLE BIT 
EASI ER TO POLICE TH S, BUT | DONT WANT SOVETH NG THT - - 
PERHAPS | LEFT SOVE CONFUSI ON | N THE COURTS MND AS! ODIN 
MR. BOSTIC S MND 

WE' RE ASKI NG FOR THE EXCLUS! ON OF THE EV DENCE THAT |S 
| DENTI FIED 1 N 1 TEM 21 OG THEIR 404(B) NOTICE. | WOULD 
CERTAI NLY BE HAPPY TO GO THROUG THAT EVI DENCE | N MRE DETAIL, 
BUT | DON T TH NK IT WOULD REALLY | MPROVE THE COURT'S 
PERCEPT! ON OF THESE | SSUES OR YOUR ABI LI TY TO MAKE A DEC SI ON 

THE COURT: ALL RIGHT. THANK YOU MM _ BOSTIC 
THANK YOU. 

VR BOSTIG =| HEARD OWE TH NG THAT MR. DOMEY SAID 
THAT | WOULD LI KE TO RESPOND TO FIRST. HE SAID THAT WAT 
MATTERS |N A FRAUD CAI M AND I'M PARAPHRASING |S THE LOSS TO 
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THE VI CTI MAND THE GAIN TO THE DEFENDANT. 


THAT'S SIMPLY | NCORRECT. AND THE CASE LAWQC TED BY THE 
DEFENSE ESTABLI SHES THAT | T'S | NCORRECT. 17'S NOT AN ELEMENT 
OF A WRE FRAUD CAI M THAT THE GOVERNVENT PROVE LOSS TO THE 
VI CTI M OR PERSONAL GAIN BY THE DEFENDANT. 

WHAT MATTERS |S THE DEFENDANT'S INTENT, AND MOTIVE 1S 
CLOSELY Tl ED | NTO | NTENT. 

SO WEN IMR. DOWEY SAYS THAT THE FOCUS NEED ONLY BE ON THE 
TRANSACTIONS, WHAT CHECKS VERE VAI TTEN BY VH CH | NVESTORS AND 
WHEN, AND THE MERE FACT THAT M5. HOLMES BENEFI TTED FROM THAT BY 
VI RTUE OF HER O/WERSH P OF THE COMPANY, THAT MSSES THE PO NT. 
TH S 1S NOT ABOUT ESTABLI SH NG LOSS TO THE ViCTIM. THSIS 
ABOUT EXPLA] N NG AND PROV D NG THE J URY WTH THE FACTS THAT 
EXPLAI N THE DEFENDANT’ S MOTI VE TO ENGAGE IN TH S FRAUD 

AND | T'S THAT EXACT M SUNDERSTAND NG THAT H GLI GHTS THE 
DANGER HERE OF H 0 NG THAT EV DENCE FROM THE J URY. IF THE J URY 
SEES ONLY THAT PECPLE | NVESTED | N THERANOS, IF THEY SEE ONLY 
THAT THE DEFENDANT OWED A PORT] ON OF THE COVPANY, | F THEY 
HEAR, AS |'M SURE THE DEFENSE WLL VANT THEM TO KNOW THAT 
DEFENDANT NEVER CASHED OUT HER STOCK AND NEVER REAPED THE 
WEALTH THAT SHE HAD ON PAPER, THE J URY COULD COM. TO BELI EVE 
THAT HER MOTI VATIONS FOR ENGAG NG IN M SCONDUCT WERE SOVETH NG 
OTHER THAN PERSONAL ENRI CHVENT, AND THAT'S SI IMPLY NOT THE CASE 
BECAUSE A FULL PI CTURE OF THE BENEFITS THAT SHE OBTAI! NED BY 
VI RTUE OF THE FRAUD SHOWTHE OCPPOSI TE. 
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SO THE J URY ABSOLUTELY WLL HEAR ABOUT THE MONEY THAT 


FLOMED FROM THE Vi CTl M5 TO THERANOS, BUT THEY ALSO NEED TO 
UNDERSTAND HOW THE MONEY THAT CANE TO THERANOS ACTUALLY 
BENEFI TTED TH S DEFENDANT | ND Vi DUALLY BECAUSE AT THE END @ 
THE DAY THE FOCUS |S ON HER MENTAL STATE. SO THAT S WY -- 
THE COURT: | ANTICO PATE, J UST LOOK! NG AT SOVE 

THE PLEAD! NGS THAT HAVE BEEN PRESENTED | ANTI CO PATE THAT THERE 
1S GONG TO BE AT LEAST AN ATTEMT TO | NIRODUCE EV DENCE OF 
Mb. HOLIMES TALKI NG ABOUT THE COMPANY. AND! MGT SEE Vi DEGS 
QR SOVETH NG THOSE TYPES OF TH NGS, WERE SHE SPEAKS ABOUT 
WHAT TH S TECHNOLOGY 1S, THE ADVANTAGES OF IT, THE UN QUENESS 
QQ IT, ET CETERA ET CETERA IN REGARDS TO THE MARKET. 

AND |'MJ UST CUR OUS IF THS 1S WERE THS 1S GONG TO 
COME |N, SHE VENT TO SO AND SO AND SHE TRAVELLED FI RST CLASS. 

VE GET INTO THAT, MR BOSTIG AND! HAVE SOME CONCERNS 
ABOUT DO WE REALLY NEED TO KNOWTHE | TI NERARY? WAT 1S THE 
VALUE OF D1 D SHE STAY AT A FOUR SEASONS ViS-A-VMS A MOFEL 6? | 
GUESS | HAVE SQOVE CONCERNS ABOUT THAT. 

MR. BOSTIC UNDERSTOOD, YOUR HONOR 

| TH NK THERE CERTAI NLY IS A LI NE THAT SHOULD NOT BE 
CROSSED WEN DISCUSS! NG TH S KI ND O EV DENCE. | TH NK THERE'S 
A PO NT AT WH CH THE PO NT HAS BEEN MADE AND THERE |S NOT NEED 
TO HARP ON THESE DETAILS. IT 1S CERTAINLY NOT THE GOVERNVENT S 
| NTENTI ON TO MAKE TH S THE FOCUS AT TRIAL. 

BUT THE J URY DOES NEED TO UNDERSTAND VY SOMEO\E WOULD DO 
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TH S, AND THE J URY NEEDS TO UNDERSTAND THE MOTI VE FOR THE 


CHARGED FRAUD. 
AND | UNDERSTAND MY COUNTERPART DOESN T WANT TO ASSUME 
THAT THERE |S A FRAUD HERE, BUT V¥' RE TALKI NG ABOUT THE 
GOVERNVENT' S_ CASE- | NCH EF. 
THE COURT: VELL, | T HASNT BEEN PROVEN YET. 
MR. BOSTIG =| AMSQCRRY, YOUR HONOR? 
THE COURT: SHE EN OYS THE BENEFIT OF THE 
PRESUVPT] ON OF | NNOCENCE. THERE |S THAT. 
MR. BOSTIG EXACTLY, YOUR HONOR 
BUT THE GOVERNVENT |S ENT] TLED TO PUT ON | TS CASE-| NCH EF 
THAT WLL G VE THE J URY THE EVI DENCE NECESSARY TO MAKE | TS OW 
DEC SION, AND THAT’ S WAT TRIAL 1S ALL ABOU. 
THE COURT: OF COURSE. 
VR. BOSTIG =WTHOUT THAT EV DENCE, THE J URY M GT 
BE CONFUSED ABOUT WHY THE DEFENDANT ENGAGED | N M SCONDUCT, AND 
THAT'S WHY | TH NK IT'S | MPORTANT FOR THE J URY TO HAVE A FULL 
PI CTURE. 
AND | WS GONG THROUGH THE CATEGORI ES BEFORE THAT THE 
EVI DENCE THAT THE GOVERNVENT TH NKS ARE RELEVANT HERE. VE 
TALKED ABOUT COVPENSATI ON, STOCK | N THE COVPANY, THE PERKS THAT 
WE WERE TALKI NG ABOUT, NOT THE MOST | MPORTANT CATEGORY, BUT | T 
ALSO -- THOSE | TEMS ARE RELEVANT TO THE DEFENDANT’ S DEC SI ON 
NOT TO CASH | N HER STOCK AND ENRI CH HERSELF FURTHER = THE PERKS 
SHE VAS EN OYI NG AS A RESULT OF HER POSI TI ON AT TH S COMPANY, 
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WHOSE SUCCESS HAD BEEN BOLSTERED BY THE FRAUD, THE PERKS THAT 


SHE WAS EN OY NG GREATLY REDUCE THE PRESSURE ON HER TO CASH IN, 
SELL STOCK, AND MAKE MORE MOXY. 

SO THEY ALSO -- THESE DETAILS PROV DE A RESPONSE TO 
EVI DENCE THAT THE DEFENDANT CHOSE NOT TO CASH I N HER STOCK, 
CHOSE NOT TO ASK FOR A GREATER SALARY. SQ AGAIN NECESSARY TO 
G VE THE J URY THE COMLETE PI CTURE. 

THE FI NAL CATEGORY THAT WE HAVEN T TALKED ABOUT, BUT IT'S 
MENT] ONED | N THE DEFENDANT'S BRIEF, |S LI FESTYLE EV DENCE FOR 
LACK OF A BETTER WRD. 

THE GOVERNVENT SHOULD BE ENT] TLED TO PUT | N EV DENCE OF 
THE | NTANG BLE BENEFITS THAT THE DEFENDANT REAPED FROM THE 
FRAUD = SPEC FI CALLY, THE | NCREASED CACHET AND PCPULARI TY THAT 
SHE OBTAI NED FROM BEI NG CEO OF THE COVPANY VO S REPUTATI ON HAS 
BEEN ARTI Fl GQ ALLY | NFLATED BY THE M SREPRESENTATI ONS | N TH S 
CASE. THAT DOES NOT HAVE TO DO WTH HOWSHE SPENT HER MOXEY. 
SO TH S 1S NOT CONTRARY TO THE CASE LAWC TED BY THE DEFENDANT. 

THE COURT: THAT SEEMS A LITTLE | NTANG BLE, DOESN T 
1T, HOWPCPULAR SHE VAS? 1S THS A -- YOU KNOW HOWDO YOU 
GAUGE THAT? ~=HOW DOES THAT MEASURE? =WAT ARE THE MTR G FOR 
THAT? 

VR BOSTIG SOI! DONT KNOW! F THERE ARE NUMBERS 
THAT COULD BE ATTACHED TO 1T, YOUR HONOR 

BUT, FOR EXAMPLE, THE FACT THAT THE DEFENDANT WAS A 
SUB) ECT OF A MOUNTAIN OF FAVORABLE PUBLIC TY |S A FACT THAT 
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SHOULD BE PUT | N FRONT OF THE J URY, AND VE'LL TALK ABOUT THT. 


NEV6 ARTI CLES TO A CERTAIN EXTENT. BUT FAVORABLE PUBLI C TY, 
FAVORABLE REPUTATI ON 

TO THE EXTENT THAT THE DEFENDANT RECEI VED -- BECAME A 
CELEBRI TY | N SI LI CON VALLEY, TO THE EXTENT SHE MET D GN TAR ES, 
PQLI Tl GQ ANS AND OTHER BUS! NESS LEADERS AS A RESULT, THESE 
TH NGS WERE TRULY WERE BENEFITS, | NTANG BLE, BUT BENEFITS 
NONETHELESS OF THE FRAUDULENT SCHEME. 

SO | F THE J URY IS ENTITLED TO KNOWABOUT EVI DENCE RELEVANT 
TO | NTENT, THE J URY SHOULD BE ENTITLED TO KNOWABOUT THOSE 
| NTANG BLE BENEFITS AS WELL THAT THE DEFENDANT REAPED FROM THE 
FRAUD: 

THE COURT: OKAY. 
MVR. DOWEY: | MIST SAY MR BOSTIC S COWENTS 

CONCERN ME. | ACTUALLY EXPECTED THAT VHEN | MADE CLEAR THAT VE 
HAVE NO OB} ECT! ONS TO THE DETAILS O THESE TRANSACTI ONS BEI NG 
ADM TTED THAT HE WOULD BE SATISFIED BECAUSE AFTER ALL, HE HAS 
AVAI LABLE TO H M THE ARGUVENT THAT SHE WOULD HAVE ACH EVED 
SUBSTANT] AL FI NANG AL GAIN FROM THESE | NVESTIMENTS. 

LET ME TELL YOU WHERE VE ARE THAT CONCERNS ME ABOUT WHAT 
VR. BOSTIC J UST SAID =WE DONT HAVE EV DENCE IN THE RECORD 
FROM THE GOVERNVENT AS TO WO PAID FOR THE BENEFITS THAT 
VR. BOSTIC 1S DESCRIBING VE DONT HAVE A QUANTI FI CATI ON OF 
FAME OR CELEBRI TY OR OTHER TABLO D TYPE OF COMVENTARY. NONE OF 
TH S DO VE HAVE OTHER THAN EMAILS D0 SCUSSI NG LUXURY | TEMS, 
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VH CH D SCUSS A LOT O OTHER TH NGS AS VELL, AND IT'S BEI NG PUT 


| N FRONT OF THE J URY AND THE GOVERNVENT' S PROPOSAL TO ESTABLI SH 
THAT SHE WAS | LL- MOTI VATED BY A DESI RE FOR LUXURY AND A DESI RE 
FOR FAM. 
| TH NK IT'S A VERY DANGEROUS AREA AND PARTI CULARLY ODD 
ONE FOR THE GOVERNVENT TO ENTER WHEN THE ARGUMENTS THAT ARE 
AVA LABLE TO | T UNDER CERTAIN SCENARI OS ARE THERE TO BE TAKEN 
VR. BOSTIG YOUR HONGR, J UST BRIEFLY ON ONE OF 
THOSE PQ NTS. 
1T’S NOT THE CASE THAT THERE |S NO EVI DENCE ABOUT VKH PAI D 
FOR THE BENEFI TS THAT THE GOVERNVENT |S REFERENO NG FOR 
EXAMPLE, AS TO TRAVEL, WTNESSES HAVE | NFORMED THE GOVERNVENT 
THAT THE COMPANY PAID FOR HOLMES' S TRAVEL. 
SO THE FACT THAT TH S DEFENDANT TRAVELLED ON PRI VATE J ETS, 
FOR EXAMPLE, THE GOVERNVENT' S UNDERSTAND NG BASED ON WTNESS 
STATEMENTS |S THAT THAT WAS NOT PAI D FOR BY THE DEFENDANT 
| NO) Vi DUALLY BUT PAI D FOR BY THE COVPANY. SO THAT SHOULD BE 
VI EWED AS PART OF HER COVPENSATI ON PART OF THE BENEFITS SHE 
REAPED 
THE COURT: |S THERE A 403 ANALYSIS THAT | SHOULD 
LOOK AT HERE AS VELL, MR BOSTIC 
VR. BOSTIG SQ YOUR HONOR, TWO PO NTS THERE. 
| TH NK THE QUANTI TY OF THE EVI DENCE MATTERS, OR 
POTENT] ALLY MATTERS FOR 403 PURPOSES, AND! STATED BEFORE THE 
GOVERNVENT S COMM TIENT NOT TO BELABOR TH S PO NT. 
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MR. DOMEY'S PO NT THAT | N THE GRAND SCHEME OF TH NGS THE 


DEFENDANT’ S SALARY VAS RELATIVELY MODEST OR CERTAI NLY COULD 
HAVE BEEN MORE ARGUABLY REDUCES THE RI SK OF PREJ UJ CE IN THS 
CASE. 

THE FACT THAT SHE DDN T CASH | N HER STOCK FROM THE 
COMPANY ARGUABLY REDUCES THE PRE) UDI CE FROM THE J URY KNOWNG 
ABOUT THAT AMOUNT. 

AND SO! TH NK G VEN THE PROBATI VE VALUE OF TH S EVI DENCE, 
THE FACT THAT WTHOUT | T THE J URY TRULY WLL HAVE AN | NCOVPLETE 
P| CTURE OF THE MOTIVE IN THS CASE AND VY SOVEQ\E WOULD HAVE 
ENGAGED |N TH S CONDUCT. G VEN THAT PROBATI VE VALUE, | TH NK 
THE POTENT! AL PREJ UD CG AL VALUE 1S EASILY QUTVEl GED 

THE COURT: MR DOMEY, | KNOWYQOR POSITION 1S 
DON T LET ANY OF IT IN > BUT IF THE COURT 1S LOKI NG AT THS, 
SHOULD | LOOK THROUGH A 403 LENS? 

MR. DOWEY: YOUR HONOR, | TH NK YOU SHOULD 
PARTI] CULARLY | N THE FORM OF WH CH IT'S PRESENTED 

TO THE EXTENT THAT EXPENSE | NFORIVATI ON | NOQURRED BY A 
COMPANY HAS COME INTO A CASE, IT'S TYPICALLY COVE IN, IN THE 
FORM WHERE A LEDGER FROM THE COVPANY |S CONSULTED THE AMOUNT 
QF THE EXPENSE |S LOOKED AT. YOU CAN VERI FY FROM THAT VHETHER 
1T WAS A CORPORATE EXPENSE OR NOT AND THEN WETHER IT VAS A 
LEG Tl MATE CORPORATE OFFENSE OR NOT CAN BE DEBATED 

THERE' S NO QUEST! ON THAT THE WTNESSES VO IVR BOSTI C 
REFERENCES WLL TELL TH S J URY THAT Mb. HOLMES WAS TRAVELLI NG 
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ALMOST EXCLUSI VELY ON COMPANY BUSI NESS MUCH OF VWH CH VAS NOT 


ONLY ENCOURAGED BY THE BOARD BUT ARRANGED BY THE BOARD OF 
D1 RECTORS OF TH S ENTITY. 

FOR US TO HAVE TO REBUT ALL O THAT |S NOT ONLY PUTTINGIN 
FRONT OF THE J URY H GLY PRE) UDC AL EVI DENCE, BUT IT'S PUTTING 
EVI DENCE BEFORE THE J URY THAT |S H GLY WASTEFUL OG THE J URY 
AND COURT'S TIME. SO! TH NK THERE ARE SEVERAL SEPARATE 403 
| SSUES THAT | TH NK YOU HAVE TO LOX AT. 

THE COURT: ALL Ri GT. 

VR. BOSTIG YQUR HONGR, J UST TO CLARIFY THERE 
BRIEFLY. | TH NK THAT M SAPPREHENDS THE PURPOSE FOR WH CH THE 
EVI DENCE 1S | NTRODUCED ~=THERE'S NOT GONG TO BE ANY 
| NSI NUATI ON BY THE GOVERNVENT THAT THESE TRI PS, FOR EXAMLE, 
WERE | MPROPER OR THAT THE BOARD DDN T AUTHOR ZE THEM sTHAT'S 
NOT WAT TH S CASE |S ABOU. 

BUT TO SAY THAT TRAVEL ON A PRI VATE J ET, STAYING AT LUXURY 
HOTELS, RECEI Vi NG FAVORABLE ATTENTI ON FROM 0D GN TARI ES AND 
POLI Tl GQ ANS AND OTHER PROM NENT | ND Vi DUALS, TO SAY THAT THESE 
TH NGS ARE NOT BENEFITS AND TO SAY THAT THEY 0 DN T FLOW FROM 
WHAT THE GOVERNVENT ALLEGES TO BE A FRAUD SI MPLY DOESN T HOLD 
VATER 

THE COURT: OKAY. 

MR. DOWEY: WAT IMR. BOSTI C J UST SAI D DEC DES THS 
MOTI ON FOR YOU, YOUR HONOR, THE HOLD NG O THE REYES CASE |S 
THAT WEALTH VWH CH 1S LEG TI MATELY | NQURRED AUTHORI ZED WEALTH, 
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CANNOT BE USED TO ARGUE THAT A DEFENDANT ENGAGED | N CRI M NAL 


ACT] VI TY. 
WHAT HE J UST SAID 1S ACCURATE, AND | T PLACES TH S CASE 
SQUARELY WTH N REYES AND M TCLELL. 
VR. BOSTIG  1'M HAPPY TO RESPOND, YOUR HONOR 
OTHERW SE SUBM TTED 
THE COURT: THANK YOU BOTH 
MR. DOWEY: THAN YOU. 
THE COURT: THANK YOU VERY MUCH THS WLL BE UNDER 
SUBM SSI ON. =THANK YOU BOTH = AN ORDER WLL COME OUT WTH THE 
OTHER MOTI ONS. 
NEXT |S DOCKET 566 AND 576, ANDI! BELI EVE THESE ARE 
MS. HOLIMES'S MOTI ONS TO EXCLUDE EVI DENCE OF THERANOS' S TRADE 
SECRETS PRACTI CES AND EVI DENCE REGARD NG TH RD PARTY TESTI NG 
PLATFORMS. 
GOOD AFTERNOON = ARE YOU ANDREW LEIMENS? 
MR. LEMENS: =| AM ANDREWLEMENS. 
THE COURT: | HAVE A POST-1T HERE THAT SQOVEBODY GAVE 
ME, AND! THNK THS 1S TOI! NTRODUCE YOU. | GUESS THEY WERE 
SAYI NG | NEED POST-1TS BECAUSE | WLL CONFUSE MR DOWEY AND 
VR. WALE. 
VR. LEMENS: — I'M NOT GONG TO COMVENT ON THT, 
YOUR HONOR. =| T'S VERY NCE TO SEE YOU | N PERSON 
THE COURT: THANK YOU. THAT'S A CONWERSATI ON FOR 
THEM ON THE FLIGHT HOM. 
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MR. LEIMENS: YOUR HONOR, ANDREWLEMENS FOR 


EL! ZABETH HOLMES. 
THE COURT: THANK YOU. 
VR. LEMENS: | WLL BE ADDRESSING BOTH MOTIONS. = THE 
MOT] ON TO EXCLUDE EVI DENCE OF THERANOS' S TRADE SECRETS 
PRACT] CES, WH CH1S DOCKET 566; AND MOTI ON TO EXCLUDE CERTAIN 
EVI DENCE RELATI NG TO THE MO FIED DEVICES, WH CH 1S 576. 
| WAS GONG TO PROPOSE, YOUR HONOR, THAT WE TAKE THESE 
SEPARATELY. THERE ARE SOVE OVERLAPPI NG | SSUES, BUT | TH NK 
DEAL] NG WTH THE TRADE SECRETS CASE FI RST AND TRY AND CLEAN LP 
WTH THE DEV CES. 
THE COURT: WELL, LET'S TALK ABOUT THE TRADE SECRETS 
FIRST. WE'RE IN SILI CON VALLEY HERE, AND THERE ARE LOTS OF 
THEM HERE. 
MR. LEMENS: | WLL NOT PRESUME. TO -- | UNDERSTAND 
YOUR HONOR |S PROBABLY DEEPLY FAM LI AR WTH THESE | SSUES, AND | 
DON T KNOWIF YOU HAVE ANYTH NG SPEC FI C THAT YOU WANTED TO GET 
I NTQ  OTHERWSE | COULD PROV DE SOVE -- 
THE COURT: | TH NK THE GOVERNVENT -- MR LEACH ARE 
YQU SPEAK] NG FOR THE GOVERNVENT? OH | AMSORRY. MR SCHENK 
| SUPPOSE WEN! STARTED TH S, MR SCHENK, | LOOKED AT THE 
PLEAD NGS AND | -- YES, MAYBE YOU BETTER COME UP. THANK YOU. 
| WAS LOOKING AT THS AND! WAS TH NING VE KNOWABOUT 
TRADE SECRETS, ALL O US DO W ALL FAVE FAMLIARI TY WTH 
THEM | SUPPOSE | ' M TRYI NG TO 0D SCERN WAT ARE THE -- WAT IS 
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D1 FFERENT ABOUT WHAT TH S COVPANY DD TO GUARD AS THEY' RE 


REQUI RED TO DQ. THE LAW REQU RES COMPAN ES TO PROTECT THEI R 
PROPRI ETARY SECRETS, AND WAT 1S D0 FFERENT FROM WAT THERANOS 
D1 D THAT OTHER COMPAN ES ARE DO NG? 

AND | DONT MEAN, MR LEMENS, TO CUT YOU OFF. IF YOU WANT 
TO SAY SQVE WORDS ON TH S, PLEASE DO BUT THS 1S THE AREA AT 
LEAST | N TIALLY WHERE | THOUGHT MY THOUGHTS AND COMWERSATI ON 
WOULD BE HELPFUL. 

BUT DO YOU WANT TO ADD SOVETH NG TO TH S, MR LEMENS? 

MR. LEMENS: NO | TH NK YOUR HONCR | DENT] Fl ED THE 

| SSUE THAT VE' RE CONCERNED ABOUT, AND THAT'S THAT THERE IS A 
LARGE AMOUNT OF CONDUCT IN THE GOVERNVENT' S 404(B) NotI CE AS TO 
THESE THREE CATEGORIES, VH CH ALL ARE ROOTED! N TRADE SECRETS 
PRACT] CES, THAT |S, THE | NNOQQUQUS OR | NNOCENT CONDUCT THAT THE 
N NTH CG ROUT HAS WARNED NOT TO | NTRODUCE | NTO CRI M NAL CASES 
IN TH S MANNER 

THE GOVERNVENT TO DATE HAS | GNORED A LARGE SEGVENT OF ITS 
404(B) Nom CE IN BRIEFING TH S MOTION — THEY' VE GONE FROM 30 CR 
MORE Vi GNETTES THAT THEY SOUGHT TO | NTRODUCE AT TRIAL TO 3 THAT 
ARE ADDRESSED | N THEIR BRIEF, AND | TH NK THE GOVERNVENT SHOULD 
BE LI M TED TO THOSE THREE |F THEY COVE IN AT ALL. 

| TH NK QUR CONCERN, YOUR HONOR, |S NORWALLY | N THESE 
CASES, AND! BELIEVE THS 1S TRUE UNDER THE GQ VL CONTEXT AND | 
WOULD EXPECT THE SAME HERE, YOU WOULD EXPECT TO SEE SOVEQNE 
WTH EXPERTISE | N CORPORATE PRACTI CES, | N THE | NDUSTRY, IN 
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TRADE SECRETS TO COVE DRAWTHE LI NE BETWEEN WAT |S PROPER AND 


| MPROPER CONDUCT. 

AND WE DON T HAVE THAT HERE. THERE'S NO EVI DENCE OR NO 
11 SCLOSURE OF SQVEQNE WHO WOULD HELP THE J URY UNDERSTAND | F AND 
TO WAT EXTENT THE COVPANY CROSSED A LI NE OR VENT BEYOND WAT 
WOULD BE CONS! DERED REASONABLE IMEASURES. 

QUR CONCERN 1S THAT WTHOUT THAT, | T'S UNCLEAR HOWTHAT 
COVES IN SO THAT'S | SSUE OVE. 

| SSUE TWQ | TH NK WAT THE GOVERNVENT |S TRYING TO SET UP 
HERE |S TO PUT Mb. HOLMES WTH THE BURDEN OF MAKI NG THAT 
DO STI NCTION =THE ONLY EV DENCE THAT SHOULD COVE IN 1S TO THE 
EXTENT THAT A PRACT] CE OR CONDUCT VAS | IMPROPER 

THE GOVERNVENT HAS | ND CATED | T WANTS TO | NTRODUCE 
STATEMENTS THAT THE COVPANY WAS VERY SECRETI VE CR HAD A SILO 
QULTURE OR VAS MORE SECRET! VE THAN WAT A PARTI CULAR WTNESS 
WOULD TH NK THAT'S NOT ENOUGH TO THEN LEAVE | T TO THE DEFENSE 
TO FORCE US TO TAKE ON THE BURDEN OF D STI NGQU SH NG WAT VAS 
PROPER CONDUCT AND WAT VAS NOP. | TH NK IT FALLS TO THE 
GOVERNVENT, | F THEY WANT TO! NTRODUCE TH S EV DENCE, TO SHOW 
TH S 1S THE LEG TI MATE CONDUCT. AND THS 1S WERE VW TH NK 
THEY CROSS THE LI NE. 

THE COURT: OKAY. MR SCHENK — THANK YOU. 
MR. SCHEN: =A FEWTHOUGTS. FIRST, TO BEG N BY 

ANSVERI NG THE COURT'S QUESTION VH CH AS | UNDERSTAND IT IS 
THAT 1 F TH S 1S NORMAL SI LI CON VALLEY TRADE SECRET PROTECT! ON 
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PRACT] CES, THEN WHAT 1S THE RELEVANCE OF THE EVI DENCE? VY 


ALLOW THE J URY TO HEAR THAT? 

AND THE ANSVER REALLY 1S TWO TH NGS: FIRST, IT'S -- LET'S 
ASSUME FOR A MOVENT THAT CATEGORIES 7, 8, AND 12, WH CH ARE THE 
CATEGORI ES AT | SSUE HERE, | NCLUDE Di SCUSS! ONS OF WAT THE 
DEFENSE CALLS ROUTI NE TRADE SECRET PROTECT] ON PRACTICES, THE 
GOVERNVENT FAS A DIFFERENT VERSI ON OF THAT, TOO 

THE GOVERNVENT S VERSI ON |S THERANOS'S USE OF THE 
NOND SCLOSURE AGREEIVENTS WAS VERY AGGRESSIVE. THERANOS'S USE 
QF SI LO NG | NFORWATI ON WAS VERY AGGRESSIVE. THERANOS' S USE OF 
H 01 NG | NFORMATI ON WTH N THE FOUR VALLS OF THERANOS FROM 
CERTAIN EMPLOYEES WAS DONE TO PROTECT THAT | NFCRIVATI ON FROM 
CETTI NG OT. 

AGAIN, THE GOVERNVENT S THEORY |S THAT TH S COVPANY VAS 
COMM TT] NG FRAUD AND AS A RESULT THEY HAD TO USE CERTAIN 
TACT] CS THAT THEY' RE NOW SAY! NG WERE TRADE SECRET PRACT! CES BUT 
WERE, IN FACT, DONE TO PREVENT THE Di SCOVERY OF THE FRAUD, AND 
| CAN GVE A COUPLE OF EXAWMLES. 

| N THE SILO NG CONTEXT, | T'S | MPORTANT THAT WE TALK ABOUT 
THE TIM NG OF THAT. THE GOVERNMENT HAS | NTERV EVED FORIVER 
EMPLOYEES WHO SAY DURING WAT IN SOVE BRI EFI NG BEFORE THE 
COURT HAS BEEN DESCRI BED AS THE STEALTH PHASE, WHEN THERANOS 
WAS MUCH MORE SECRETIVE, LET'S SAY THE FI RST 10 YEARS OF ITS 
EX] STENCE, THERE WAS MJCH MORE FREE FLOW OF | NFORVATI ON BY THE 
EMPLOYEES WHEN THERANGS -- WH CH 1S COUNTER NTU TIVE. THEY 


UN! TED STATES COURT REPORTERS 


E R-2387 


02: 


02: 


02: 


Q2: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


O2: 


02: 


02: 


02: 


02PM 


02PM 


02PM 


02PM 


02PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


03PM 


04PM 


04PM 


04PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 154 of 300 


N OO WF HR W 


oO Oo 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
a1 
22 
23 
24 
25 


43 


WERE DEEMED SECRET] VE AND YET WTHN THE COVPANY YOU COULD 


D1 SCUSS WTH YOUR COLLEAGUES, YOUR KEY CARD COULD G VE YOU 
ACCESS TO LOTS OF D FFERENT ROOMS. = VWEN THERANGS PI VOTED WEN 
THERANOS BECAIVE MORE AGGRESSI VE | N SEEK! NG PUBLI C ATTENTI ON 

1T, | N FACT, | MPOSED MANY OF THESE SILOS. | T PREVENTED CERTAIN 
EMPLOYEES FROM TALK] NG TO OTHER EMPLOYEES. | T PREVENTED 
CERTAIN EMPLOYEES FROM GETTI NG ACCESS TO CERTAIN LABS | N THE 

BU LD NG 

AND THE REASON | T 0D D THAT |S BECAUSE VHAT THEY WERE 
TELL] NG TO THE WORLD, WAT THEY VERE TELLI NG TO THE PUBLIC VAS 
D1 FFERENT THAN THE TRUTH WTH N THE COMPANY. 

AND AT THE TI ME THERANOS VAS H 0 NG BEH ND TRACE SECRET 
PRACT] CES. WE CAN T TELL YOU MORE | NFORVATI ON ABOUT WAT VE' RE 
DO NG BECAUSE | T'S TRADE SECRET. 

THE COURT: SOTHS 1S -- |'M SORRY TO | NTERRUPT 
YOU, MR SCHENK = SOTHS WLL BE TIM STAMPED THE PROSECUTI ON 
WALL TIME STAMP THE BEHAV OR WTH SOVETH NG ELSE THAT 
THERANOS -- PERHAPS THE | NABI LI TY, FROM YOUR POSITION) THE 
| NABI LI TY FOR THEM TO CONT] NUE TO PRODUCE ACCURATE TESTI NG 
AND AS THAT STARTED TO UNFOLD AS VE' VE KNOW FROM THE 
ALLEGATI ONS | N THE BRI EFI NG HERE, THE GOVERNVENT S POI TI ON 
HERE |S THAT’ S WEN THE SECRECY BECAVE Tl GHTER, Tl GHTER OR THE 
WAGON Cl eRCLED CLOSER. 

MR. SCHENG: =YES, YOUR HONOR 

WHEN EVI DENCE OF TH S NATURE COVES IN AT TRIAL, LARGELY 
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El THER THROUGH WTNESS TESTI MONY OR EMAILS, | NTERNAL COVPANY 


EMAILS, |T WLL BE 0D SCUSSI NG A PRACTICE AT A PARTI CULAR TI ME 
AT THERANOS | N THE SORT OF DEVELOPMENT OR EVOLUTION OF THE 
BUSI NESS. 

AND YOU CAN T SAY, AS THE DEFENSE WANTS TO RIGHT NOW ALL 
QF THE PRACT] CES WERE TRADE SECRET PROTECT] ON PRACTI CES, AND, 
THEREFORE, | NAPPROPRI ATE FOR THE J URY TO HEAR BECAUSE THAT'S 
SI MPLY NOT TRUE. THAT'S THE EXACT ARGUMENT THAT THEY MADE AT 
THE TI ME TO H DE | NFORVATI ON FROM THE PUBLIC TO PREVENT THE 
D1 SCOVERY OF THE FRAUD. |'MSCRRY, WE CANT TELL YOU ANYTH NG 
ABOUT THE USE OF TH RD PARTY DEV CES BECAUSE THAT’ S TRADE 
SECRET PRACT] CES. 

IN FACT, THEY USE THAT SAME ARGUVENT THAT THEY' RE 
PRESENT! NG NOW TO THE COURT TO PREVENT | NVESTORS FROM LEARN NG 
MORE ABOUT WHAT VAS ACTUALLY OCCURRI NG AT THERANOS. 

THERE ARE STORIES THAT ARE CG TED | N THE GOVERNVENT S 
BRI EFI NG TO THE COURT ABOUT | ND Vi DUALS COM NG TO THERANGS, 
THEN VI CE PRES! DENT BI DEN, AND DURING A VISIT THERE WERE 
THERANOS TSP’ S, THE THERANOS BOXES SET UP TO MAKE | T APPEAR 
THAT THAT'S WAT THEY USED TO TEST THE BLOOD. 

THERE'S A SI MLAR STORY THAT |S PRESENTED | N THE 
GOVERNVENT' S_ BRI EFI NG REGARD NG | NTERACTI ONS THAT M5. HOLMES 
HAD WTH ROGER PARLOFF, A REPORTER, WERE IVR PARLOFF ASKED TO 
VI EWA LAB AND IS TOLD "REMEMBER VHEN YOU SAW THE ROOM WTH 
ALL OF THE THERANOS BOXES |N1T, YOU ESSENTI ALLY SAW THEM " 
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SO TO NOW SAY | T WOULD BE UNFAIR FOR THE GOVERNMENT AT 


TR AL TO GET TO | NTRODUCE EVI DENCE OF HONG THE LAB, @ 
KEEP! NG Tl GHT REI NS AROUND THE LAB IS, AGA)N FEED NG THE SAME 
KI ND OF ARGUMENTS THAT WERE USED AT THE TI ME TO PREVENT 

D1 SCLOSURE OF VAT WAS ACTUALLY GONG ON AT THERANGS. 

AND | T 1S REASONABLE FOR THE J URY TO GET TO MAKE THEI R OW 
DETERM NATI ON ON TH S FACT | SSUE. 

1S 1 T ACTUALLY REASONABLE TRADE SECRET PRACTICES AS THE 
DEFENSE WANTS TO SAY | T 1S OR WERE THESE EFFORTS TAKEN TO 
FURTHER THE FRAUD? DO THEY DEMONSTRATE THE INTENT? DO THEY 
DEMONSTRATE KNOWLEDGE OF THE | NTENT? 

THE COURT: SQ MR LENMENS, |S THS J UST FACT 
EVI DENCE? 

VR. LEMENS: =| TH NK THAT'S AN ENTI RELY NEW ARGUVENT 
FROM THE GOVERNVENT, YOUR HONOR SO BEAR WTH M, AND I!'LL TRY 
TO SORT THROUGH THAT. | DONT TH NK THS 1S SOMETH NG THAT VE 
HAVE HEARD BEFORE. 

AS TO SPEC FIC EXAMPLES THAT MR SCHENK NOTED, THE 
GOVERNVENT HAS PREVI OUSLY | NDI CATED THAT | T WOULD NOT PURSUE 
THE NARRATIVE THAT | T PREVI OUSLY Di SCLOSED WTH RESPECT TO THEN 
VI CE PRES! DENT BIDEN IF THAT'S BACK ON THE TABLE, | DONT 
KNOW BUT | TH NK VE NEED SOME CLARITY AS TO WAT THE EV DENCE 
IS. 

WTH RESPECT TO MR. PARLOFF, THAT'S CERTAI NLY SOMETH NG 
THAT THE GOVERNVENT COULD HAVE CONTESTED INITS BRIEF. IT OD 
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BUT MORE BROADLY, TH S | DEA THAT | T CHANGES OVER TIM, 
TH S | DEA THAT THERE ARE | MPROPER USE OF TRADE SECRETS 
PRACT] CES CALLS FOR THE EXPERT TESTI MONY OF SQVEQNE OF 
KNOWLEDGE AND EXPERTISE | N THAT FIELD AND THE GOVERNVENT 
DOESN T HAVE THAT. AND HE HAS NO -- MW COLLEAGUE HAS NO 
RESPONSE TO THAT. 

AND | DONT TH NK IT'S FAIR TO SAY VE' LL J UST LET THE J URY 
DETERM NE VWAT VAS A REASONABLE PRACTI CE. 

WE' RE LOOK! NG BACK IN TIME. THESE PRACTI CES GQ-ANGE OVER 
TIME. | TH NK -- |’ LL NOTE WTH NOND SCLOSURE AGREEMENTS | N 
THE LAST SEVERAL YEARS THERE'S BEEN A SEA CHANGE | N HOWTHOSE 
ARE USED. SQVEQNE SHOULD NEED TO CONTEXTUAL! ZE THAT. 

1T'S DO FFERENT PERI ODS | N THE COMPANY'S EXISTENCE, WAT 
MR. SCHENK REFERS TO AS STEALTH MODE VERSUS -- THE PUBLI C PHASE 
OF THE COVPANY'S VORK 

HOW THE COVPANY GREW OVER TI ME AND VHEN CERTAIN | NTERNAL 
RESTRI CTl ONS WOULD OR WOULD NOT BE APPROPRIATE. ALL OG THAT 
CALLS FOR EXPERT TESTI MONY AND THERE | SN T ANYTH NG 

SO | TH NK VE' RE J UST -- VE' RE SETTI NG OURSELVES UP FOR AN 
| NCRED BLY CONFUSI NG NARRATIVE THAT SWEEPS | N A LARGE SWATH OF 
TH S 1 NNOQUOUS CONDUCT. 

MR. SCHENG =A COUPLE OF THOUGHTS. 

YOUR HONOR, THE GOVERNVENT VANTS TO OFFER TH S EV DENCE TO 

SAY THAT THESE WERE PRACT] CES AT THERANOS TO PREVENT Di SCOVERY 
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OF THE FRAUD 


THE DEFENSE |S THE ONE WO VANS TO SAY THERE'S AN 
| NNOCENT EXPLANATION FOR ALL OF THS, J URY, IT'S TRADE SECRET 
PRACT] CES. 

THAT THEN, | N THE GOVERNVENT S ESTI MATI ON) BECOMES A 
LEG Tl MATE FACTUAL D1 SPUTE REGARD NG CERTAI N PRACTI CES, 
THERANOS 01D X, =| T SI LOED | NFORMATI ON, | T DEN ED KEY CARD 
ACCESS TO CERTAIN EMPLOYEES FROM TH S LAB CR THAT LAB. 

THE GOVERNVENT PUTS THESE FACTS BEFORE THE J URY AND FROM 
THOSE FACTS ARGUES THESE STEPS WERE TAKEN BECAUSE THERANOS HAD 
TQ, OTHERWSE THE FRAUD WOULD HAVE BEEN Di SCOVERED THEY HAD 
TO | MPOSE SILO NG THEY FAD TO RESTRICT ACCESS. 

THE COURT: SQ MR LEMENS, WY ISNT THS J UST FACT 
EVI DENCE, THS 1S THE WAY THE COMPANY VAS RUN AND THE 
GOVERNVENT’ S POSITION |S THAT IT 1S SIN STER THE WAY | T WAS RUN 
AND, LAD ES AND GENTLEMEN OF THE J URY, YOU SHOULD Vi EWIT AS 
SUCH? 

AND YOU LL STAND UP AND SAY NO THS 1S HOWSI LI CON 
VALLEY CPERATES. YOU PROTECT YOUR TRADE SECRETS, AND THS 1S 
THE WAY IT'S DONE. THAT'S REALLY WAT IT 1S. THERE'S NOTH NG 
UNTOWARD ABOUT IT. 

SN T THAT A FACTUAL | SSUE? 

VR. LEMENS: | DONT TH NK SQ YOUR HONOR CLEARLY 
THERE ARE FACTS, BUT | DON T TH NK IT'S A FACTUAL D SPUTE. 
| TH NK FOR THE GOVERNVENT TO PRESENT THAT EVI DENCE | T HAS 
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TO SPEC FI CALLY DO | T THROUGH 404(B) VHEN VE ARE VERY FAR AVAY 


FROM THE CORE ALLEGATIONS | N THE | NO CTMENT. 

THE COURT: NO RGT. |'MSUGCESTINGIT 1S NOT. 
IT'S QUTS! DE OF THE 404(B) ARENA IT'S J UST PURE FACT EVI DENCE 
AND FAI R COMVENT FROM BOTH SI DES ON THE EVI DENCE. 

VR. LEMENS: YEAH | THNK IF IT'S GONG TODO 
THAT, THE ONLY ALLEGATION 1S WHEN IT WAS DONE | MPROPERLY. AND 
FOR |T TO BE | MPRCPER, YOU HAVE TO GET BEYOND THE BOUNDS OF 
WHAT ARE REASONABLE TRADE SECRETS MEASURES. | DONT 
TH NK ANYOKE - - 

THE COURT: VELL -- |' MSQRRY. 

1SN T 1 T GQ ROUMSTANTI AL EV| DENCE? =CANT THEY ARGUE, I'M 
NOT SAYING IT 1S, BUT WOULDN T THEY BE ABLE TO ARGUE 
QC ROCUMSTANTI ALLY THE WAGON |S NARROWED WHEN THE CART STARTED 
FALLING PARDON M, I'LL J UST PUT IT THAT WAY TO UNDERSTAND 
WHAT VE' RE TALK! NG ABOUT. 
CAN T THEY ARGUE THAT |S CG ROUMSTANTI AL EVI DENCE, LAD ES 

AND GENTLEMEN, AND YOU SHOULD CONS! DER THAT THE WAGON C RCLED 
TI GHTER WHEN TH S HAPPENED, THAT THERE'S A UN QUE TI ME STAMP AS 
TO THOSE TWO EVENTS? 

VR. LEMENS: | DONT -- VE'RE TALKING 

THE COURT: |’ M TAKI NG YOU WAY OFF OF YOUR ARGUMENT 
AND YOUR PRESENTATION AND | D DN T MEAN TO DO THAT. 

VR LEMENS: NQ NO. LET MJ UST K NO BRINGIT 
BACK TO SAY THAT THERE |S LEG TI MATE CONDUCT THROUGHOUT THE 
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COMPANY'S EXISTENCE. | DON T TH NK THERE'S A D SPUTE THAT THEY 


WERE DEVELOPI NG TECHNOLOGY, THAT THERE WAS A RESEARCH AND 
DEVELOPMENT PRACTICE, THAT THERE WERE TH NGS HAPPEN NG AT 
THERANOS. 

AND | DON T KNOWHOWIT' S PERM SSI BLE TO SH FT THAT BURDEN 
TO US TO DEFEND THE LEG TI MATE CONDUCT BECAUSE | TH NK THE 
CONTEMPORANEOUS EVI DENCE SHO THAT THERE WERE TRADE SECRETS 
CONCERNS, THERE VMS LI TI GAT] ON | NSTI TUTED BY THE COMPANY VERY 
EARLY ONIN ITS EX! STENCE TO PROTECT | TS TRADE SECRETS FROM 
DEPART] NG EMPLOYEES. 

SO WEN THERE |S LEG TI MATE TRADE SECRET CONCERNS, AND THE 
GOVERNVENT VANTS TO BLOW PAST THAT AND MAKE IT ALL SIN STER | 
TH NK VE GET INTQ: EVEN IF IT'S FACT EVI DENCE, EVEN IF VE'RE 
QUTS!| DE OF 404(B), WE HAVE GOT 403 CONCERNS THAT THE J URY |S 
GONG TO SI T HERE HEARI NG TH S FRAMED IN A WY BY THE 
GOVERNVENT, AND VE' RE GO NG TO! NTRODUCE EVI DENCE O LEG TI MATE 
CONDUCT, BUT THAT SOUNDS, WHEN PRESENTED UNFAIRLY PRE} UD C AL 
AND WTH VERY LI TTLE RELEVANCE TO THE REST OF THE CASE. 

THE COURT: MR SCHENK 
MR. SCHENG ~=THE COURT SHOULD ADM T TH'S EVI DENCE 
BECAUSE IT 1S | NTEGRAL EVI DENCE AS TO HOWTHERANGS WAS ABLE TO 
COMM T A FRAUD, HOW!T WAS ABLE TO SILO! TS EMPLOYEES, HOW! T 
WAS ABLE TO DENY CERTAIN | NFORVATI ON FROM ESCAPI NG THE FOUR 
WALLS OF THERANOS. 
S| LO) NG FOR | NSTANCE, |S RELEVANT BECAUSE TWO PEOPLE WO 
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FLEW ABOVE THE SI LO WERE THE TWO CONSPI RATORS, M5. HOLMES AND 


VR. BALVWAN . 

SO LOTS OF OTHER EMPLOYEES GOT SI LOED BUT PECPLE WHO HAD 
THE OVERARCH NG 36, 000 FOOT VI EW WERE M5. HOLMES AND 
VR. BALWAN, AND THE GOVERNVENT SHOULD BE ALLOVED TO PRESENT 
THAT EVI DENCE TO THE J URY AND THEN ARGUE, AS THE COURT J UST 
SAI D, BEAR! NG | NFERENCES FROM THAT EV DENCE. 

AND |' M NOT FOLLOWNG THE 403 ANALYSIS. 1 T'S PRE) UD CO AL 
|N THAT | T'S RELEVANT, BUT IT'S NOT UNFAIRLY PREJUIC AL. IT'S 
EVI DENCE FROM VH CH THE J URY CAN SEE HOW BUS! NESS WAS CONDUCTED 
AT THERANGS AND HOW! T WAS THAT THE FRAUD WAS ALLOVED TO EXI ST, 
HOW NFORIVATI ON VAS KEPT WTH N THE FOUR WALLS OF THERANOS AND 
OTHERS WERE DEN ED ACCESS TO THAT | NFCRIATI ON 

THE COURT: MR LENMENS, YOU WANT TO -- 

MVR. LEMENS: MAYBE GO BACKWARD ON TH S. 

THE COURT: YOU DQ YOU DO IT'S YOUR MOI ON 

VR. LEMENS: RIGHT. AND! TH NK MAYBE J UST, YOU 
KNOW VE' VE HEARD SOVE NEWTHECRI ES TODAY, AND! WOULD REM ND 
THE COURT WE HAVE BRIEFED TH S, THE GOVERNVENT HAS TAKEN | TS 
POSI T1ON, AND | TH NK THE COURT SHOULD HOLD IT TO!TS PRIOR 
REPRESENTATI ONS. 

| TH NK THE | SSUES AND ESPEC ALLY THE LEG TI MATE PRACTI CES 
ARE PROBLEMATIC WHEN | NTRODUCED | N THE WAY THAT THE GOVERNVENT 
1S SUGGEST] NG 

AND | DON T SEE HOWA WTNESS CAN COVE ON TO THE STAND AND 
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SAY | THOUGHT THE COVPANY VAS VERY SECRETIVE AND NOT TO BE 


RELEVANT WTHOUT -- AND NOT TO BE | NCRED BLY PREJ UDC AL TO THE 
DEFENSE WHEN VE THEN TAKE ON -- HAVE TO TAKE ON THE BURDEN OF 
J USTI FYING ALL OF THE PRACTICES. | THNK IT'S FOR THE 
GOVERNVENT TO SORT OUT WH CH PI ECE O THAT |S THE VERY PART. 
THE COURT: | F THE WTNESS SAYS |' VE WORKED IN 
VARI QUS STARTUPS | N SI LI CON VALLEY AND |' VE NEVER, EVER 
EXPERI ENCED THE SHELTERI NG IN PLACE, THE SECRECY THT | 
EXPERI ENCED DURI NG MY TENURE AT TH S COMPANY, |S THAT RELEVANT? 
VR. LEMENS: =| TH NK IF THE GOVERNVENT WOULD VANT TO 
PROFFER THAT PERSON AS AN EXPERT, WE COULD GO THROUGH THE 
PROCESS OF TESTI NG THEI R CPI Ni ONS. 
| TH NK WERE | WS GONG TOG AND MAYBE VE' RE ON THE 
SAME PAGE HERE, |S 1F THS EVI DENCE WAS GONG TO COM IN 
THROUGH A PART] CULAR WTNESS, MAYBE WE DO NEED TO DOTHS OVA 
CASE- BY- CASE BASIS BEFORE THAT WTNESS TESTI FI ES, UNDERSTAND NG 
WHAT THE GOVERNVENT |S PROFFERI NG ABOUT WAT THEY' RE Gol NG TO 
SAY ON TH S MATTER AND WAT THE BURDEN LOOKS LI KE, WAT THE 
PRE) UD CE LOOKS LI KE, WHETHER VE' RE GONG TO CRG5S | NTO 
EXPERT] SE ABOUT TRADE SECRET PRACTI CES. 
SO | F YOUR HONCR |S NOT | NCLI NED TO RULE CERTAI NLY FQR US, 
BUT THERE'S A NUMBER OF | SSUES HERE THAT PERHAPS WE SHOULD DEAL 
WTH TH S AT TRIAL. 
THE COURT: OKAY. THANK YOU. 
THERE' S ANOTHER PORT] ON OF TH S MOTION | TH NK THAT 
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RELATES TO SPEC FI C CONDUCT AND | NVOLVI NG SOVE | ND VI DUALS, 


SHULTZ AND CHEUNG? 
MVR. LEMENS: = YES, AND ON THAT | TH NK THOSE ARE 
ARGUMENTS THAT THE GOVERNVENT HAS PRESENTED 1 T'S NOT QUT OF 
THE ORD NARY FOR EMPLOYEE DEPARTURES TO BE LI TI GOUS OR 
CONFRONTATI ONAL. =THE GOVERNVENT PROSECUTES | ND Vi DUALS WHEN 
THEY LEAVE COVPAN ES FOR THEFT OF TRADE SECRETS. THS CAN BEA 
SERI OUS | NC DENT. 
WE ARE STILL WTHOUT WHO 1S GONG TO EXPLAIN VHEN THOSE 
PRACT] CES BECOVE | MPERM SSI BLE. THERE'S STI LL NO EXPERT. 
| DONT TH NK MR SHULTZ CR Mb. CHEUNG ARE QALI FI ED TO 
OFFER THAT TESTI MONY WHEN TH S VAS THEIR FI RST J OB CUT OF 
COLLEGE. | DONT KNOWVWACT EXPERTISE DR ROSENDORFF WOULD HAVE 
TO QFFER THAT TESTI MON. 
SO THERE'S STI LL THE | SSUES ABOUT THE OTHERWSE | NNOQUQUS 
CONDUCT THAT VE' VE BEEN Di SCUSSI NG 
| TH NK THESE TWO -- WELL, Q\NE MORE. WAT 1S THE 
CONNECT] ON TO M5. HOLIVES IS STILL A LIVE | SSUE. THE GOVERNVENT 
HAS MADE SOME ASSERTIONS. | TH NK Mb. SAFARIA 1S GONG TO 
ADDRESS AGENCY | SSUES | N A SUBSEQUENT MOTI ON AND THAT PERHAPS 
THESE TWD ARE VORTH DEFERRI NG ON UNTIL WE GET A BETTER SENSE OF 
EXACTLY WAT THE PROFFER |S FOR FOUNDATION TO ADMT THS IN 
TH S TRIAL. 
THE COURT: MR SCHENK 
MR. SCHENG =YQUR HONCR, |' M HAPPY TO ADDRESS THE 
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RELEVANCE OF THOSE TVO STQR ES. 


AGAIN, 1 T'S RELEVANT BECAUSE THE J URY SHOULD GET TO HEAR 
WHAT THERANOS DD WEN VA STLE BLOV/ERS TRI ED TO COVE FORWARD 
VHEN | NO’ Vi DUALS TRI ED SAY, WHEN EMPLOYEES TRI ED TO SAY VE¥' RE 
DO NG SQVETH NG VRONG AND |1T BOTHERS US. AND THE GOVERNVENT 
PUTS THER STCRI ES BEFORE THE | URY. 

| F THE DEFENSE WANTS TO RESPOND SOMETI IVES EMPLOYEE 
DEPARTURES GET HOSTILE, THEY CAN MAKE THAT ARGUIVENT AND THE 
J URY CAN DEC DE WH GH VERS! ON OF THE EVENTS DD! BELIEVE? OD 
THERANOS REALLY HAVE A REASON TO GET WERRI ED CR TO GET SCARED 
WHEN EMPLOYEES STARTED CONTACT] NG REGULATORS, WHEN EMPLOYEES 
STARTED TO WORRY ABOUT THE ACCURACY OF TESTS, WEN EMPLOYEES 
STARTED TO RAI SE RED FLAGS? 

THE J URY GETS TO DEC DE WAS THERANOS'S RESPONSE NORIVAL FOR 
PEOPLE THAT LI VE | N THE WORLD NORMAL EMPLOYMENT ACTI ONS AFTER 
AN EMPLOYEE LEAVES AND THE RELATI ONSH P |S HOSTILE OR WAS 
THERANOS TREATI NG TH S EMPLOYEE THAT WAY BECAUSE OF THE THREAT 
THAT EMPLOYEE POSED? 

AND THOSE ARE RELEVANT PI ECES OF EVI DENCE FOR THE J URY TO 
GET TO DEC DE WI GH VERS! ON OF EVENTS THEY CHOOSE TO BELI EVE. 

THE COURT: |S THAT 404(B), MR SCHENK? 

VR SCHENGC =| THNKIT 1S, BUT | TH NK THE CASE LAW 
SUGGESTS THAT THREATS QR | NTI M DATI ON 1S A PROPER BASIS TO 
ADMT IT. LET Me BE MORE CLEAR | TH NK THERE'S A 404(B) 
BASI S TO ADM T IT. 
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NOW TH S CONDUCT OCCURRED AT THE TI ME OF THE FRAUD IN 


OTHER WORDS, CONS! STENT WTH OR OVERLAPPI NG WTH THE TI ME WHEN 
THERANOS VAS SAYING ONE TH NG TO | NVESTORS ABOUT THE ABI LI TY OF 
1 TS TECHNOLOGY, BUT KNOWNG SOVETH NG D FFERENT WTH N THE FOUR 
WALLS OF THERANOS. 

SO TO THAT EXTENT, NO, THERE |S CERTAINLY RELEVANT 
EVI DENCE THAT THESE WTNESSES HAVE TO PROM DE TO THE COURT THAT 
1S SIMPLY J UST FACT EV DENCE. =| VAS V@RRIED ABOUT TH S TEST. 
| WAS WRRI ED ABOUT OUR CC s|:=~(WAS WRRIED ABOUT X= AND WEN 
THERANOS DDN T DO ANYTH NG ABOUT IT, | LEFT. SO THERE ARE 
CERTAI NLY ELEMENTS TO! T THAT ARE -- 

THE COURT: AND THE EVIDENCE IS, | THNK IT'S IN THE 
RECORD HERE AND PLEASE STOP ME IF IT 1S NOM, BUT | TH NK WAT | 
READ WAS AS TO THESE TWO | NOI Vi DUALS THAT VE' VE TALKED ABOUT, 
THE GOVERNVENT W SHES TO PRESENT TO THE J URY THEI R EXPERI ENCES 
POST LEAVING POST REPORT] NG OR AT LEAST EXPRESS! NG CONCERNS 
ABOUT THE COMPANY AND THE EXPERI ENCES THAT THEY RECEI VED 
SUBSEQUENT TO THAT | NVOLVE, I'LL J UST PUT 1 T BLACK SUV'S, BLUE 
SU TS, AND NDA'S, AT HOURS OF THE DAY THAT VERE AT LEAST 
OTHERW SE UNUSUAL FOR THAT TYPE OF CONDUCT. 

1S THT -- 

MR. SCHENG: =YES, YOUR HONOR AND WAT | WAS 
ATTEMPT! NG TO DO WAS MAYBE DRAWA DSTI NCTI ON BETWEEN THE TYPES 
QF EVI DENCE THAT EACH WTNESS VOULD PROV DE, SOVE O IT BEI NG 
PURE FACT, AND THEN AS THE COURT J UST SUMVARI ZED | TH NK THAT 
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PROBABLY DOES MORE PROPERLY FALL UNDER 404(B). 


THE COURT: AND | LOOKED AT THAT AND | THOUGH |S 
THAT, AND |’ M LOOK! NG AT MR LENMENS NOW 1S THAT CONDUCT, 
ASSUM NG | T COMES |N, DOES |T COVE | N BECAUSE IT'S | NEXTR| CABLY 
| NTERTW NED WTH THE CONSPI RACY AND THE CONDUCT THAT |S ALLEGED 
| N THE | ND CTIVENT, THAT 1S, THAT | N ORDER TO -- THERE WAS A 
FRAUD THAT WAS ENGAGED AND IN ORDER TO CONT] NUE WTH THE FRAUD 
THE DEFENDANT SOUGHT OUT -- AND HERE'S A BIG LI NK THAT 
MR. SCHENK |S GO NG TO HAVE TO OVERCOVE -- HOWDOES IT TRACE 
BACK TO M5. HOLIVES? PARDON M, | DONT MAN TO PONT. BUT HOW 
DOES | T TRACE BACK TO HER? 

BUT ENGAG NG THE FRAUD, PART OF THE CONCERN WMS TO KEEP | T 
SECRET, TO KEEP PECPLE FROM SPI LLI NG THE BEANS, IF YOU WLL, 
TALKI NG ABOUT WHAT |S REALLY HAPPEN NG AND TO DO THAT TH S 
BEHAV OR WTH SUV'S, NDA'S, AFTER HOURS, WE HEARD M5. CHEUNG 
TALK ABOUT HOW DD THEY EVEN FI ND ME? NO ONE KNEW PM ADDRESS. 
AND | T COULD BE PERCE! VED AS A THREAT, | NTIM DATION ISNT 
THAT | NEXTRI CABLY | NTERTW NED WTH A SCHEME TO DEFRAUD AND TO 
KEEP | T FROM BEI NG Di SCOVERED? 

THAT'S A LOT TO TALK ABOUT. 

VR. LEMENS: =I'LL TRY TO TAKE IT IN A FEWPIECES. 

| DON T TH NK ANYONE WOULD D SPUTE THAT THS 1S AN 
| NCREDI BLY | NFLAMVATORY NARRATIVE AS THE GOVERNVENT DESCRI BED 
1T, SO THERE'S A HG RISK O PREJ UD CE. 

THE COURT: AND VE' LL TALK! NG ABOUT THE 403 PART, 
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SURE. 


MR. LEMENS: ~=THERE' S THE LI NK WH CH YOUR HONOR 
MENTIONED, THERE'S THE PRESENCE OF ATTORNEYS AND PRI Vi LEGED 
RELATI ONSH PS WH CH Ms. HOLIMES HOLDS, AND, O COURSE, |S NOT 
REQUI RED TO DROP. YOU VE GOT ATTORNEYS HERE SO VE HAVE SOVE 
PRI Vi LEGE | SSUES THAT -- 

THE COURT: VELL, | DONT TH NK THERE'S ANY 
CONVERSATI ONS. =THERE |S CERTAI NLY NO ATTORNEY- CLI ENT PRI Vi LEGE 
WTH THE CONTACTEES. 

MR. LEMENS: — BUT THERE'S AN ASSERT] ON FROM THE 
GOVERNVENT THAT M5. HOLMES D RECTED ATTORNEYS TO DO THAT. SO 
YOU VE Gor LAVYERS. | J UST WANT TO GT THE | SSUES QUT ON THE 
TABLE. 

THE COURT: RI GT. 

MR. LEMENS: YOU HAVE DEPARTING EMPLOYEES VO | 
DON T TH NK THERE'S A D1 SPUTE ARE Vi CLATI NG THEIR 
COMFI DENT] ALI TY OBLI GAT] ONS TO THE COMPANY. 

SO YOU HAVE, | THNK WAT IS -- | DONT THNIT'SA 
CONTESTED OBLI GAT] ON 

SO AGA N VE' RE BACK AND THE SAME QUESTION |S WS -- OD 
THE COVPANY FAVE A BASIS TO LI TI GATE, RIGHT? Of D THE COVPANY 
HAVE -- WAS THAT A REASONABLE MEASURE? 

YOU WOULD EXPECT TO SEE AN EXPERT TO COME IN AND SAY, YOU 
KNOW HERE'S TH S PORTION OF IT, YES, WE WOULD AGREE WTH AND 
TH S PORTI ON PERHAPS WE TH NK 1S | MPROPER AND VE COULD J ON THE 
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ARGUMENT THERE AND HAVE THAT DEBATE. 


BUT FOR THE GOVERNVENT TO SEEK TO BRI NG IN AT LEAST SQVE 
QF WH CH MST BE LEG TI MATE CONDUCT TO PROTECT | TS TRADE 
SECRETS, | TH NK WE GET INTO THE SAM. | SSUES VE HAVE BEEN 
01 SCUSSI NG 
THE COURT: 1S THAT FOR THE J URY -- |S THAT A FACT 
QUEST] ON FOR THE J URY TO DEC DE THAT BLACK SUV'S AFTER HOLRS, 
BLUE SU TS COM NG OUT WTH NDA S CEMAND NG TO SI GVIT, 1S THAT 
FOR THE J URY TO DEC DE? 
VR. LEMENS: =1IF IT 1S A REASONABLE MEASURE THAT A 
COMPANY WOULD TAKE, | TH NK IT'S FOR AN EXPERT TO CPINE. | 
TH NK IT'S BEYOND WAT YOU COULD CONSI DER LAY TESTI MON. 
YOUR HONOR HAS NOW MENT! ONED BLACK SUV S SEVERAL TI MES. 
| HAVE SEARCHED THE GOVERNVENT S PRODUCTI ON TO FI ND REFERENCE 
TOIT. | DONT SEE IT. | KNOWIT'S IN THEIR BELI EF. 
THE COURT: | THOUGHT | SAWIT. 
VR. LEMENS: VELL, IT'S |N THEIR BRIEF BUT THE BRI EF 
ALSO DOESN T GQ TE TO EVI DENCE. 
THE COURT: THAT’ S VWY I'M SAYING IT. 
VR. LEMENS: RIGHT. VELL, | WANT TO BE VERY CAREFUL 
ABOUT WHAT HAS BEEN SAID HERE. V¥' LL NEED TO MAKE SURE THAT 
THERE'S A BASIS FQR THAT. 
BUT | DON T TH NK THAT -- | T'S CERTAI NLY NOT FQR ME TO 
MAKE THE ASSESSIMENT OF WHAT WAS A REASONABLE MEASURE. | TH NK 
1T’S FOR SOMEONE WTH EXPERT] SE | N THE FIELD THE GOVERNVENT 
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HAS NOT PROM DED THAT PERSON 


THE COURT: FAIR ENOUGH AND THS 1S WOLD BE, AS 
WE HAVE TALKED ABOUT BEFORE, |F SQVEQME -- A WTNESS SAID I' VE 
BEEN PRACTIGQ NG | HAVE BEEN EMPLOYED AND! KNOWABOUT ND‘'S, 
1' VE S| G\ED HUNDREDS OF THEM | NEVER HAD AN EXPER ENCE LI KE 
TH S BEFORE, THAT M CHT BE A DO FFERENT TH NG? 

VR. LEMENS: RIGHT. WE COD THEN LI Tl GATE THE 
BASIS AND THE METHOD AND THE RELI ABILITY GO THAT CPI N ON 

THE COURT: RIGHT. OKAY. | J UST WANT TO TURN TO 
BOTH TEAMS HERE. 

DOES ANYBODY NEED A BREAK? ARE WE CKAY? 

MB. SAHARI A VIE' RE OKAY. 

THE COURT: YOUR TEAM |S OKAY? 

MR. SCHENG: =YES, YOUR HONOR THAN YOU. 

THE COURT: ALL RIGHT. GREAT. THAN YOU. 

VR. LEMENS: =| WOULD MOE TO 576 | F THAT WORKS, 
YOUR HONOR 

THE COURT: ANYTH NG FURTHER ON TH S? 

MR. SCHEN:: =NQ YOUR HONCR 

THE COURT: OKAY. THANK YOU. 

MR. LEMENS: SO HERE V¢¥' RE TALKI NG ABOUT THE 
COMPANY'S USE OF MOD FI ED COMVERC AL TESTI NG PLATFORMS AND | 
WLL J UST QUICKLY TO REFRESH WERE VE ARE. 

Mb. SAHARI A MENTIONED ON THE FI RST DAY THE COVPANY HAD 
USED THREE DI FFERENT TYPES OF TECHN CAL HARDWMRE IN ITS 
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CLIN CAL LAB. ONE VAS COWERC AL DEV CES WTHOUT ANY 


MOO Fl CAT] ON) THE SECOND WAS THE THERANOS DEVI CE, THE TSPU; 

AND, THE TH RD VERE COMVERC AL DEV CES THAT THE COMPANY HAD 
MOO Fl ED | N ORDER TO RUN A SMALL SAMPLE TEST. AND SO THAT'S 
WHAT VIE' RE FOCUSSED ON HERE. 

THAT -- | T'S HELPFUL TO KEEP | N MND THAT THE COVPANY 
SPENT YEARS DEVELOP! NG SIVALL -- THE ABI LI TY TO RUN BLOOD TESTS 
ON SIVALL SAMPLES. THAT SEPARATE AND APART FROM THE DEVI CE VAS 
THE FOQUS OF THEI R RESEARCH AND DEVELOPMENT EFFORTS. 

AND THE CHEM STRY 1S | TH NK THE TECHN CAL TERM QR THE 
REC PE, FOR HOWYQU DO THS 1S NOT NECESSARI LY UN QUE TO THE 
TSPU OR THE PROPRI ETARY DEV CE. | T COULD HAVE APPLI CAT] ON TO 
OTHER PLATFORM. 

SO AT TH S PO NT THE COVPANY GOES AND SAYS, VELL, CAN VE 
DO TH S ON A O FFERENT DEV CE? ~ COULD WE DOTHS AT AHGER 
THROUG-PUT? =COULD WE DO TH S |N A MORE EFFI CENT VAY? 

THEY ENGAGED A CROSS QR A D VERSE TEAM OF H GLY QUALI FI ED 
SQ ENTI STS. YOU HAVE DR YOUNG WO/S A SEN QR LEADER AT THE 
COMPANY, A PHD FROMM!.T., PHD IN PHYSIC, PECPLE WTH 
EXPERI ENCE | N THE LABORATORY WHO LOOK AT THESE DEVI CES AND SAY 
1S THERE SOMETH NG THAT VE CAN DO WTH IT? 

THEY LAND ON THE AMA ADV-1-A DEViCG,, VHCHIS 
MANUFACTURED BY SI EIMENS. | T HAS THE CAPAC TY TO RUN UP TO 1800 
TESTS PER HOUR 

THE COURT: |S THS THE MACH NE THT 1S 
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PROGRAMVABLE? 


VR. LEMENS: YES. YES, YOUR HONCR 
THE COURT: AND IT'S CPEN SOURCE TO A CERTAIN DEGREE 
| BELI EVE. 
MR. LEMENS: YES, YOUR HONOR THERE'S AN ABI LI TY 
FOR THE -- FOR | DONT WANT TO CALL THEM CLI ENTS BUT PECPLE WHO 
PURCHASE THAT DEVI CE TO THEN ADD THEI R OW ASSAYS, RI GH, THEIR 
LABORATORY DEVELOPED TESTS. AND THAT'S WAT THE COMANY DD 
HERE. 
| TH NK THERE'S SOVE D SPUTE, BUT THE GOVERNVENT CERTAINLY 
WANTS TO CHALLENGE THE NATURE OF THOSE MOD FI CATI ONS AND THE 
SPEC FI C MOD FI CAT] ONS, AND THEY VANT TO ALLEGE THAT THOSE 
MOO Fl CAT] ONS WERE CONCEALED 
THE COURT: WELL, THEY USE THE WORD "TAMER' | 
TH NK 
MVR. LEMENS: THEY STARTED WTH TAMPER | TH NK 
THEY' VE BACKED OFF OF THAT. THEN THEY VENT TO | NDUSTRY -- 
| NCONSI STENT WTH | NDUSTRY STANDARDS OR MANUFACTURER 
EXPECTATI ONS, AND THEY' VE BACKED OFF FROM THAT AND THEY MADE 
THE CONCESSI ON THAT THEY DON T | NTEND TO PRESENT EV DENCE THAT 
THESE MOD FI CATIONS ARE | NCONSI STENT WTH | NDUSTRY STANDARDS OR 
MANUFACTURER USE AGREEMENTS OR OTHERWSE | IMPROPER | TH NK 
THAT'S -- He'LL TELL ME IF I'VE Gor THE LANGUJAG WRONG 
BUT YOU SHOULD HOLD THEM TO THAT CONCESSI ON 
BUT THE BRIEF -- THEIR CPPOSI TION HOWEVER, AND THS IS AT 
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DOCKET 666, THEN GOES ON TO SAY, WELL, THESE WERE NOT COMON 


THESE WERE NONSTANDARD, UNUSUAL, UNKNOVWW ANDI TH NK THE 
| MPLI CAT] ON |S CLEAR THAT THEY WANT TO CONTI NUE TO CAST DOUBT 
ON THE MD FI CATI ONS. 

THE PROBLEM FROM OUR PERSPECT] VE |S THAT |S SC ENTI FI C AND 
TECHN CAL KNOWLEDGE, AND THEY DON T HAVE AN EXPERT WO WLL DO 
THAT. DR ROSENDORFF TALKS ABOUT THE RESULT THAT CAME QUT OF 
TH S DEV CG, BUT HE NEVER ADDRESSES THE HARDWARE | NSERT THAT 
WAS DES! G\ED AND SAYS THAT WAS | MPROPER CR TH S WAS 
| NCONS! STENT. HE NEVER ADDRESSES THE SOFTWARE PROGRAIMM NG TO 
SAY THE SAM. 

SO | TH NK VE' RE LOOK! NG FOR YOUR HONOR TO NOT ELI M NATE 
BUT TO CONSTRAI N THE GOVERNVENT S USE TO THE TESTI MONY IT HAS 
D1 SCLOSED, AND CERTAI NLY THERE’ S NOTH NG TO SUGGEST THAT THEY 
CAN REFER TO TH S AS NONSTANDARD OR WE MAY SEE THEM ARGUE THE 
| MPLI CAT] ON THAT THEY' RE SQVEHOW 1 IMPROPER. 

THE COURT: OKAY. SQ MR SCHENK, AS | UNDERSTAND 
1T, THE SI EMENS MACH NE WAS PURCHASED: IT WAS USED | T HAS OPEN 
SOURCE TO A CERTAIN PO NT, DESI G\ED TO ALLOW PURCHASERS, 
CONSUVERS, CUSTOVERS TO BUY OR MOD FY THE MACH NE AS THEY 
WANTED TQ THAT WAS THE SALI ENT FEATURES OF THE MACH IE, IT 
WAS ATTRACT! VE TO VARI QUS LABOCRATCRI ES, CLI ENTS. 

AND HERE | TH NK IT SOUNDS LI KE THE ARGUVENT |S AT SQVE 
PO NT THE J CUP WAS USED QR | NSTEAD OF THE T OUP, AND SCFTVARE 
MOO Fl CAT] ONS WERE DONE, AND | T SOUNDS LI KE THE MACH NE VAS 
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DESI G\ED TO ALLOWTHOSE MOD FI CAT] ONS SUCH THAT THE CONSUMER, 


WHOEVER PURCHASED | T COULD CREATE TH S FOLK MACH NE FOR THEIR 
NEEDS. 

|S THERE SOVETH NG UNTOWARD ABOUT THAT THAT YOU WANTED TO 
RAI SE? 

MR SCHENG §=YES. A COUPLE O TH NGS. 

THE COURT: OKAY. 

MR. SCHENG FIRST, ~THE FACT THAT THERANOS USED 
MOO FI ED SI EMENS MACH NES, | DON T TH NK El THER SIDE 1S 
D1 SPUTI NG WLL COME, THAT FACT |S RELEVANT BECAUSE | F THE TSP 
WORKED AS ADVERTISED WHY THE NEED TO USE CR TO MODIFY? THAT'S 
A QUEST! ON THAT THE GOVERNVENT |S BARELY ALLOWED TO PRESENT AND 
ARGUE FROM! N FRONT OF THE J URY. 

THE QUEST] ON NOW-- LET ME TURN TO MOD FI CATIONS OF THE 
SI EIMENS MACH NES. AN EMPLOYEE, FORMER EMPLOYEE TOLD THE 
GOVERNVENT THAT THE ONLY REASON THAT THERANOS WAS ALLOVED TO 
MAKE THE MOD FI CAT] ONS TO THE SI EVENS MACH NE THAT IT MENTIONED 
WAS BECAUSE A SI EMENS TECH ACC DENTALLY LEFT OPEN SOVE OF THE 
SOFTWARE. 

THE COURT: VELL, | SAWTHAT | N SQVE OF YOUR 
PLEAD NGS AND | VONDERED THAT'S WAT YOU WANT TO GET IN AS FACT 
EVI DENCE? 

MR. SCHENK: _ YES. 

THE COURT: CONTI NUE. 1‘ M SCRRY. 

MR. SCHENG = =OKAY. ~—sIT: 1S REASONABLE TO ARGUE, AND 
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WE NOT] CED DR) ~ROSENDORFF AS AN EXPERT ON SOVE OF THE 


D1 SADVANTAGES TO THE SPEC FIC MOD FI CATI ONS THAT THERANOS MADE 
AND COMBI NED THOSE TWO FACTS. 

DR. ROSENDORFF, WHO VORKED AT THERANOS AND VS A LAB 
D1 RECTOR SAYI NG WHEN YOU MAKE THESE KI ND OF MOD FI CATIONS, YOU 
RUN | NTO PROBLEMS CAUSED BY D LUTION 1S THE MACH NE GONG TO 
P| (XK UP THE CONCENTRATION | N THE SAMPLE IF IT 1S DF LUTED AS 
MUCH AS IT 1S, 1S THE SAMPLE VALUE 1S AS SMALL AS IT IS, 
COMBI NE THAT FACT WTH THE FACT THAT TH S MOO FI CATION GOR 
MOO Fl CAT] ONS TO THE SI EMENS MACH NE OCCURRED AFTER A BACK DOOR 
1S LEFT OPEN IT'S, OF COURSE, REASONABLE FOR THE J URY TO | NFER 
FROM THOSE FACTS THAT THE RISK OF CREATING ACCURATE AND 
RELI ABLE TEST RESULTS | NCREASED: THAT THOSE TWO FACTS ARE FACTS 
TO PUT | N FRONT OF THE J URY AND TO DRAWTHOSE | NFERENCES FROM 

MR. LEMENS: SURE. SOI! TH NK THE | NO Vi DUAL THAT 

THEY' RE REFERENC NG ABOUT THE BACK DOOR, TH S BEI NG SOVEVHAT, 
AGA NAN | NFLAMVATORY ACCUSATI ON HAD NO ROLE WTH N THE CESI GN 
QR PRQ ECT RELATED TO THESE DEVICES. PERHAPS WE NEED TO DO 
THAT AT TRIAL. 

BUT WTH DR’ ROSENDORFF THE | SSUE 1S HE DOESN T CONNECT 
THE SPEC FIC MOD FI CATI ONS TO THE RESULT THAT HE'S CONCERNED 
ABOUT, WHCH1S EXCESS D LUTION RIGHT? HE TALKS ABOUT EXCESS 
DO LUTION AND! TH NK HS D SCLOSURE FAI RLY READ SAYS Di LUTI ON 
| SSUES CAN EXACERBATE THE EFFECT OF DEVI CE BIAS. 

HE DOESN T SAY THAT THEY DO HE DOESNT SAY THAT THERE'S 
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ANY EV DENCE THAT THERE WAS AN ACCURACY AND RELI ABI LI TY | SSUE 


WTH RESPECT TO THESE MOD FI CATI ONS. 
| T'S UNCLEAR -- | KNOWHE EXPLAINS THE | SSUE BUT WAT DATA 
OR METHODOLOGY HE WAS RELY! NG ON HERE WEN HE REACHED TH S 
CONCLUSION =| DONT BELI EVE HE LOCKED AT THE TESTI NG DATA TO 
SAY THAT |' VE LOOKED AT THE RESULTS OF THESE TESTS, ANDI! CAN 
CONCLUDE BASED ON THAT REV EWTHAT THERE WAS AN ACCURACY AND 
RELI ABI LI TY | SSUE. 
SO | TH NK OUR CONCERN |S THAT YOU VE GOT A SOVEWAT 
| SQLATED CPI N ON THAT 1S NOT ON THE FRONT END COMECTED TO THE 
MOO Fl CAT] ONS AND |S NOT ON THE BACK END CONNECTED: THERE'S NOT 
A LI NK TO ACQURACY AND RELIABILITY. IT'S KNDO A 
HYPOTHET] CAL MAYBE. 
SO THERE'S A CONCERN THERE THAT THEY' RE DRAWNG A PRETTY 
BI G | NFERENCE FROM THOSE TWO PI ECES OF EVI DENCE AND VHETHER 
THEY SHOULD BE ALLOVED TO DO 
THE COURT: OKAY. 
MR. SCHENG =YOQUR HONOR, THAT LARGELY FEELS LI KE 
WEI GHT ARGUMENTS TO ME. THEY OBVI OUSLY ARE GONG TO 
CROSS- EXAM NE DR. ROSENDORFF ON THOSE TOPI GS. 
THE MOTI ON SOUGHT, AS | STOOD AND READ IT, WAS TO EXCLUDE 
THE PHRASE "TAMPER WTH' OR "CONCEAL." ANDI ONLY ENDEAVOR TO 
PROV] DE THE COURT WTH A BASIS FOR THE GOVERNVENT' S EV DENCE ON 
THOSE TWD PHRASES. 
THE COURT: OKAY. ANYTH NG FURTHER, MR sLEMENS? 
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VR. LEMENS: | WANT TO CARI FY. 


| F THE CONCESS! ON |S VE' RE NOT GO NG TO COVPARE TH S TO 
THE | NDUSTRY, VE' RE NOT GONG TO SAY | T WAS UNCOMMON OR UNUSUAL 
THAT THEY WERE TAIVPERED WTH THAT THEY WERE CONCEALED OR 
ALTERED | DONT KNOWIF THAT S WAT I'M HEARING BUT | TH NK 
THAT WAS THE REASON FOR THE MOTI ON 
THE COURT: | HEARD HM SAY "TAMPER" | DDN T HEAR 
H M SAY THE OTHER TH NGS. 
MR. SCHENG YES, VE DO VANT TO ARGUE TAPER BUT FOR 
CLARI Fl CAT] ON PURPOSES, WE DO NOT PLAN TO ARGUE THAT THE 
MOD Fl CAT] ONS WERE UNETH CAL OR Vi CLATED SOME | NDUSTRY 
STANDARD. 
THE COURT: 1S THAT HELPFUL? 
VR. LEMENS: VE RE BACK TO THE BEG NN NG WH CHS | 
DON T TH NK THEY J USTI FY TAMPERING BUT -- 
THE COURT: | WAS J UST GONG TO SAY IT'S THE 
NOVENCLATURE | TH NK NOWTHAT VE' RE AT VORD "TAMPER. " 
AND | VAS TRY! NG TO LOOK AT THAT AND SAY, WELL, HOWELSE 
CAN WE USE THAT OTHER THAN TAMPER? = AND THERE M GH BE OTHER 
WORDS THAT THE GOVERNVENT CAN USE TO J USTI FY, MOO FY, 
REPROGRAMVED AND ALL OF THAT TYPE O TH NG _ TAVPERING!S KIND 
OF PE} CRATI VE AND UNTIL AND UNLESS THAT'S BEEN PROVEN 
| SUPPOSE YOU CAN ARGUE THAT | N YOUR CLOSI NG ARGUMENT. 
THE EVI DENCE AND THE GOVERNMENT S BELI EF SHO THAT | T WASN T 
MOO FIED IT WAS TAVPERED AND THAT’ S HOWYOU SHOULD LOK AT 
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1T, ET CETERA SQVETH NG LI KE THT. 


OKAY. THANKS VERY MUCH THANK YOU. 
MR. LEMENS: THANK YOU, YOUR HONCR. 
THE COURT: I|'D LIKE TO SKI P AROUND IF VE MY, FROM 
THE ORDER. | HOPE THAT'S -- |'D LIKE TO COVER A COUPLE THAT 
|’ M HOPING M GH NOT TAKE TOO MUCH TIME, BUT, OF COURSE, 
VHATEVER Tl ME WE NEED VE' LL TAKE FQ IT. 
| N THAT VEIN, | WONDER IF WE SHOULD TALK ABOUT NUMBER 6, 
WH CH 1S THE GOVERNVENT S NUMBER 7 TO ADMT TEXT MESSAGES. 
MB. SAHARI A THAT'S FINE, YOUR HONOR 
THE COURT: MR LEACH GOdD AFTERNOON 
MR. LEACH = GOOD AFTERNOON 
TH S |S THE GOVERNVENT S MOTI ON TO ADM T EXCERPTS OF 
CERTAI N SPREADSHEETS OF TEXT MESSAGES FROM THE DEFENDANT. 
J) UST TO G VE SOVE CONTEXT, IN A PARALLEL S.E. C 
| NVESTI GAT] ON AND | N THE UNDERLYING GRAND J URY | NVESTI GATI ON 
THE DEFENDANT THROUGH HER COVPANY PRODUCED TVD SPREADSHEETS | N 
RESPONSE TO SUBPOENAS SEEKI NG HER COMVUN CATI ONS WTH 
MR. BALWAN AND TEXTS SENT ON PHONES PAI D FOR BY THERANGS AND 
USED BY HOLMES QR BALVMAN. 
HER ATTORNEYS HELD THEM OUT OR HELD OXE OF THEM QUT AS A 
SPREADSHEET REFLECT] NG TEXT MESSAGES SENT TO AND FROM 
M5. HOLMES AND MR BALVIAN AS COLLECTED FROM Mb. HOLMES'S 
COMPANY | SSUED DEVI CES. 
THROUGH OUR MOTI ON VE' RE SEEK! NG ADM SSI ON OF PORT] ONS OF 
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THOSE SPREADSHEETS FROM SI X PARTI CULAR DATES BETWEEN NOVEMBER 


QF 2013 AND OCTOBER OF 2015. THESE DATES CORRELATE TO EVENTS 
LIKE DR ROSENDORFF' S DEPARTURE FROM THERANOS, WH CH VE HAVE 
BEEN TALK! NG A LOT ABOUT, THE CYS | NSPECTI ON) VA CH VE' VE 
TALKED ABOUT YESTERDAY, AND CERTAIN | NTERV EV® THAT M5. HOLMES 
HAD WTH PUBLI CATI ONS. 

AS | UNDERSTAND |T THERE ARE TVWO O8 ECTI ONS TO TH S 
EVI DENCE, AUTHENTIC TY AND RELEVANCE. 

WE LAY QUT THE REASONS WHY THESE DOCUMENTS ARE CLEARLY 
AUTHENTIC | N OUR BRIEF. | WANT TO H GLI GH J UST OME PONT, 
WH CH 1S WTH RESPECT TO THE S.E.C SPREADSHEET, HER ATTORNEYS 
PRODUCED 1T TO THE S.E.C ONJULY 7TH FIVE DAYS LATER WTH 
SOME OF THOSE SANE ATTORNEYS SI TT] NG NEXT TO HER, THE DEFENDANT 
SWORE UNDER OATH THAT SHE HAD NO REASON TO DOUBT THOSE WERE 
WHAT THEY WERE. SHE WAS ASKED QUEST! O\S ABOUT SOVE OF THOSE 
TEXTS AND ANSWERED THOSE QUEST] ONS. 

AND WTH RESPECT TO AUTHENT! CG TY THE BURDEN HERE |S 
SLI GHT. WE DON T NEED TO PROVE BEYOND A REASONABLE DOUBT THAT 
THESE SPREADSHEETS ARE AUTHENTIC THERE'S ZERO DOUBT THAT THEY 
ARE WHAT THEY PURPORT TO BE. | F THE DEFENSE WANTS TO ARGUE 
THAT, THEY CAN TO THE J URY. 

QUR BURDEN OF FLI GHT ON AUTHENTIC TY 1S, |S THERE SQVE 
EVI DENCE TO SUPPORT A FI NDI NG? AND VE TH NK FOR THE REASONS 
LAl D OUT | N QUR BRI EF THERE'S ZERO DOUBT THAT THESE ARE VAT 
THEY PURPORT TO BE. 
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THE SECOND OS) ECT] ON |S RELEVANCE, AND AGN THSISA 


LOW BURDEN FOR THE GOVERNVENT. | TH NK THE RELEVANCE |S 
SELF- EV DENT FROM SQVE OF THE STATEMENTS BACK AND FORTH 
PART] QULARLY WHEN YOU CORRELATE THEM TO THE TIME. THESE WERE 
S| GW FI CANT EVENTS FROM THE COMPANY. THESE REFLECT THE 
CONTEMPORANEOUS BACK AND FORTH | N THEI R PRI VATE COMVUN CATI ONS. 
| TH NK THE RELEVANCE |S EV DENT FROM SOVE OF THE VORDS USED 
"QUR LAB 1S A DISASTER WE NEED TO REBU LD" PRAYING DURI NG THE 
INSPECTION, AND | TH NK THE | NFERENCES ARE QU TE CBV OS. | 
DON T HAVE ANYTH NG FURTHER FROM THE GOVERNVENT UNLESS THE 
COURT HAS QUESTI ONS. 
THE COURT: Mb. SAHARA, ARE YOU RI SI NG TO TH S? 
Mp. SAHARIA YES. SQ YOUR HONOR, | HEARD 

MR. LEACH SAY THAT THE DEFENDANT PRODUCED THESE SPREADSHEETS 
AND THAT HER ATTORNEYS PRODUCED THEM 

| TH NK THAT REFLECTS A M SUNDERSTAND NG THAT VE SEE 
ACTUALLY ACROSS A NUMBER OF THE GOVERNVENT MOTI ONS THAT VE' RE 
GONG TO Df SCUSS TODAY ABOUT THE ROLE OF COVPANY COUNSEL. IT'S 
BLACK LETTER LAW UNDER THE FAMOUS SUPREME COURT CASE UP] CHN 
THAT WHEN COMPANY COUNSEL REPRESENTS A COMPANY, THEY DO NOT 
REPRESENT THE EMPLOYEES OF THAT COVPANY. THAT'S WHY WEN VE 
REPRESENT COVPAN ES, VE G VE UP] CHN VARN NGS TO CORPORATE 
EMPLOYEES. 

W LIVER HALE DD NOT REPRESENT M5. HOLMES. WLIVER HALE VAS 
THERANOS' S COUNSEL, MONTHS M5. HOLIMES'S COUNSEL. SO THAT'S 
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J UST TO CLARI FY THE RECCRD. 


THE COURT: THANK YOU. ODM. HOLMS'S, DD YOUR 
CLI ENT RATI FY OR OTHERWSE ENDORSE TH S TRANSCRIPT, THS 
SPREADSHEET RATHER SUCH THAT THE AUTHENTI CATI ON | SSUE |S NOT 
BEFORE US? 

MB. SAHARIA | DONT BELIEVE SQ SHE WAS PRESENTED 
WTH HUNDREDS OF PAGES OF PRINTOUTS FROM THE SPREADSHEET DURI NG 
HER DO NG AND SHE SAI D SHE HAD NEVER SEEN | T BEFORE. 

SHE WAS THEN ASKED DO YOU HAVE ANY REASON TO BELI EVE | T 
1S NOT A COLLECT] ON OF TEXT MESSAGES? AND SHE SAID NO, BUT, O 
COURSE, SHE HAD NO TIME TO COMPARE THAT DOQCUVENT TO HER PHONE, 
TO HER COVPUTER TO DETERM NE VHETHER | T WAS IN FACT AUTHENTIC 

AGA. N, | DON T KNOW HOWYOU COULD EXPECT SOMEONE TO DO 
THAT WTH MULTI PLE HUNDREDS OF PAGES OF SPREADSHEETS SI TTI NG 
THERE ON THE FLY SO -- 

THE COURT: WOULD THE GOVERNVENT HAVE TO CALL 
KAT] E MORAN TO TESTI FY AS TO THE AUTHENTIC TY? 

MB. SAHARI A | TH NK THEY MAY, YOUR HONOR, IF THEY 
WANT TO PUT TH S | NTO EV DENCE BECAUSE | T'S NOT CLEAR AT ALL 
HOWTH S WAS COvP! LED 

KATIE MORAN SAYS AT -- THS 1S GOVERNVENT S EXH BIT | 
VH CH 1S 588-10. SHE CERTIFIED THAT TH S DOCUMENT IS A 
SPREADSHEET OF TEXT MESSAGES, | MESSAGES, AND SKYPE EXCHANGES 
PULLED APPARENTLY FROM Di FFERENT DEVI CES, Di FFERENT PHONES, A 
COMPUTER, AND THEN KI ND OF MALE | NTO SOVE HYBRI D DOCUMENT OF 
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ALL OF THOSE Di FFERENT SOURCES. 


WE DON T KNOW HOW THEY ENSURED THEY COLLECTED ALL OF THEM 
WE DON T KNOW HOW THEY | NSURED THAT THEY COLLECTED ALL OF THE 
ONES BETWEEN M5. HOLIVES AND IR BALVAN, MEAN NG SOVE M GT BE 
M SSI NG 

AND TH S DECLARATION FROM M5. MORAN, ALTHOUGH | T PURPORTS 
TO BE A DEC_ARATI ON CERTI FY! NG RECORDS OF REGULARLY CONDUCTED 
BUSI NESS ACTIVITY, | T'S CLEARLY NOT A PROPER BUSI NESS RECORD 
CERT] FI CAT] ON UNDER RULE 803(6) A BUSI NESS RECORD CERTI FI CATI ON 
MUST ESTABLI SH THAT THE BUSI NESS RECORD WAS MADE AT OR NEAR 
THE TI ME BY QR FROM | NFORMATI ON TRANSM TTED BY SOVEQNE WTH 
KNOWLEDGE. THE RECORD WAS KEPT | N THE COURSE OF REGULARLY 
CONDUCTED ACTIVI TY OF A BUSI NESS, AND MAKI NG THE RECORD WAS A 
REGULAR PRACT] CE OF THAT BUSI NESS. 

HER CERT] FI CAT] ON ESTABLI SHES NONE OF THOSE TH NGS. SHE'S 
NOT SOVEONE THAT WOULD HAVE KNOWEDGE OF THOSE BECAUSE SHE VAS 
NOT A COVPANY EMPLOYEE. AND VE KNOWTH S PARTI CULAR DOCUMENT 
WAS CREATED FQR LI TI GAT] ON THAT VAS, AS | MENTIONED A 
COVvP! LAT] ON OF DO FFERENT TH NGS PREPARED FOR THE S.E.C. AND 
LI Tl GATI ON 

SO! DONT TH NK IT'S A BUSI NESS RECORD) §=SO! THNKIF 
THE GOVERNVENT WANTS TO AUTHENT! CATE | T, THEY' RE GONG TO HAVE 
TO CALL SQVEQNE TO ESTABLISH A GAIN GO CUSTODY SO WE KNOWHOW 
1T WAS MACE. 

THAT'S AUTHENTIC TY. AS TO RELEVANCE, THE GOVERNVENT 
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PURPORTS TO BE ASKI NG IN 1 TS Mor] ON FOR A BLANKET RULI NG 


ADM TTI NG THE TEXT MESSAGES THAT THEY | DENT] FY AND ALL SI MLAR 
TEXT MESSAGES. 

QF COURSE, WE DONT DO SPUTE THAT SOVE COULD BE RELEVANT. 
SOVE WAY NOT BE RELEVANT. SOVE ARE RELEVANT | F THE GOVERNVENT 
LAYS A FOUNDATION SQOVE DEPEND ON THE COURT'S RULI NGS ON THE 
MOTI ONS IN LIM NE. 

SO WE WOULD SUBM T THAT | F THE GOVERNVENT CAN T 
AUTHENT! CATE THOSE AT TRIAL, | T CAN THEN TRY TO LAY THE 
FOUNDATI ON FOR THE TEXT MESSAGES THAT ARE RELEVANT, AND VE CAN 
TAKE THEM UP | N TURN THROUGHOUT TRI AL. 

THE COURT: | DONT TH NK MR LEACH WEN IT SAID 
"ALL SIM LAR, " HE VAS ASKI NG FOR A BLANKET WTHOUT PROPER 
FOUNDATI ON 

WHAT | READ | NTO THAT WAS ALL, BUT HAVE A PROPER 
FOUNDATI ON THAT WE CAN PRESENT TO THE COURT. 

WAS THAT -- WAS | CORRECT | N THAT? 

MR. LEACH THAT'S FAR, YOUR HONCR | TH NK THE 
PO NT OF MY LANGUAGE THERE |S THAT VE' RE GONG TO VANT MORE OF 
THE TEXT MESSAGES IN, BUT | WANTED TO G VE THE COURT A FLAVOR 
QF THE RELEVANCE AND THE SI GN FI CANCE OF THESE. 

1F | COULD J UST RESPOND BRI EFLY TO M FRI END 

THE CORT: YES. 

VR. LEACH IT'S NOT M WHOIS DRAWNG THE 
CONCLUSION =WLIVER HALE WAS REPRESENT] NG MS. HOLMES. THSIS 
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WHAT WLIVER HALE SAI D ON THE RECORD AT 588-9. WHEN ASKED WHO 


HE REPRESENTS, MR DAVIES, THAT'S SQVEQ\E FROM WLIVER FALE, 
SAYS | REPRESENT THE COVPANY AND M5. HOLMES AS THE CEQ 

Mb. HOLMES WAS CEO AT THE TIME. SHE H RED WLMER HALE. 
THE | DEA THAT SHE DD NOT RATI FY OR AUTHOR ZE THESE PRODUCTI ONS 
TO THE S.E.C 1S, FRANKLY, | N THE GRAND J URY, |S, FRANKLY, 
PREPOSTEROLS. 

THESE WERE NOT PREPARED FOR LITIGATION THESE WERE 
PREPARED | N RESPONSE TO SUBPOENAS FROM THE GOVERNVENT. 1 T 
VWASN T AT THE TI ME THAT THERE VMS LITIGATION PEND NG) THS WAS 
SAYI NG G VE US ALL O THE TEXTS, AND THS 1S WAT THEY GAVE US. 
SO TH S WASN T PREPARED FOR SOME LI Tl GAT] ON PURPOSE. 

AND Vé' VE TALKED A LOT ABOUT MN TRIALS. | DONT WANT TO 
HAVE MN_ TRIES OVER AUTHENTI CATION =AND PART OF THE REASON 
FOR THE GOVERNMENT PRESENT] NG TH S |S VW REALLY VANT TO AVO D 
WAT | TH NK 1S CBM OUS. THS 1S WAT | T PURPORTS TO BE. 

WE'RE NOT OFFERI NG TH'S AS A BUSI NESS RECORD, YOUR HONOR 
SO Ms. MORAN NOT MEETING ALL OF THE ELEMENTS OF THE BUSI NESS 
RECORDS EXCEPT] ON AND THE AUTHENTI CAT] ON DECLARATION 1S NEI THER 
HERE NOR THERE. THESE ARE ADM SSI ONS BY THE DEFENDANTS. THESE 
ARE STATEMENTS BY A COCONSPI RATOR SO! DON T TH NK VE NEED TO 
ANALYZE TH S AS A BUSI NESS RECORD OF THERANOS. AND FOR THOSE 
REASONS, WE URGE THE COURT TO GRANT THE MOTI ON 

THE COURT: M5. SAHARIA 
MB. SAHARA | WOULD J UST NOTE THAT | F THEY’ RE NOT 
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USI NG TH S DECLARATI ON AS A BUSI NESS RECORDS CERT] FI CAT] ON 


THEN | T'S HEARSAY J UST LI KE ALL OQ THE OTHER LETTERS FROM 
HEARSAY PURPORT] NG TO AUTHENT] CATE THE TEXT MESSAGES. 

THE COURT: | THOUGHT ABOUT THAT. AND WAT ABOUT 
THE COCONSPI! RATOR EXCEPT] ON? DOES THAT LIE | N HERE AT ALL? DO 
THEY COME IN FOR THAT? 

MS. SAHARA | DON T TH NK THAT HAS ANYTH NG TO DO 
WTH AUTHENTIC TY, YOUR HONOR THAT POTENT! ALLY COULD FAVE TO 
DO WTH THE ADM SSI BI LI TY QF THE STATEMENTS FROM IMR BALVAN 
THAT ARE CONTA] NED WTH N THE TEXT MESSAGES. 

SO | DO TH NK THAT THAT COULD GO TO WHETHER THEY' RE 

ADM SSI BLE UNDER A HEARSAY EXCEPTION BUT | DON T TH NK THAT 
SOLVES THE AUTHENT! C TY | SSUE. 

THE COURT: OKAY. ONE TH NGIS WEN! LOCKED 
THROUGH THE SPREADSHEET, | TH NK | T M GH BENEFIT VHEN VE GET 
TO THAT PO NT AT TRIAL TO -- IF THS DOES COVE IN AND SOME OF 
THEM DO COVE IN, | T MGA BENEFIT, AND I'M SURE YOU LL WRK OV 
THE FORMAT, THERE'S SOME TYPE OF TI ME STAMPING AND | 
UNDERSTAND -- | DON T REALLY UNDERSTAND HOWTEXTS VORK, BUT | 
UNDERSTAND THAT SOMETI MES THEY DON T Tl ME STAMP SEQUENT! ALLY. 
THERE’ S A BREAK OR SOVETH NG SOIT M GH BENEFIT. 

MR. LEACH VE' RE HAPPY TO WRK WTH THE OTHER SI DE 
ON THAT, YOUR HONOR = THANK YOU. 

THE COURT: OKAY. THANK YOU. 

Mb. SAHARIA = THANK YOU. 
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THE COURT: GREAT. THANK YOU. THS 1S UNDER 


SUBM SSI! ON 

SHALL WE TRY 564 AND SEE WAT VE CAN DO? | KNOWVE ARE 
GETTI NG CLOSE TO THE TCP OF THE HOUR, AND! VANT TOG VE PECPLE 
A BREAK VE' VE BEEN GO NG TVW HOLRS IN ABOUT TEN M NUTES, BUT 
MAYBE VE CAN START TH S. 

MB. SAHARI A THAT'S FINE, YOUR HONOR 

THE COURT: MR LENEN. 

MR. LEMENS: =ANDREWLEMENS FOR Mb. HOLMES. THANK 
YOU, YOUR HONOR 

WHAT VE’ RE DEALI NG WTH HERE |S THREE CATEGORI ES OF THE 
GOVERNVENT S 404(B) NOT] CE THAT RELATE TO PRACT] CES WTH N 
THERANOS' S CLI N CAL LABORATCRY. 

FI RST, AND J UST BRI EFLY TO DESCRI BE THE PRACTICES, HOW 
RESULTS WERE CALCULATED FROM THE TSPU. SOTHS 1S A DEV CE 
THAT TAKES SI X MEASUREMENTS. | T THEN -- THOSE MEASURENVENTS 
WERE THEN RUN THROUGH A SERIES O STATI STI CAL TOCLS CR 
ALGORI THY. ~=THOSE ALGCRI THVB VERE DES! G\ED BY PEOPLE MUCH 
SMARTER THAN ME AND PH D'S IN THE FIELD AND THEN THAT 
RESULT, A SINGLE RESULT, THAT COULD BE REPORTED TO A PATI ENT OR 
A PHYS! CG AN 

THAT PRACT] CE WAS ENDORSED BY THE FDA! N 2015 WEN |T 
APPROVED THERANOS' S DEVI CE TO RUN AN HSB1 ASSAY. THAT 
| NFORIVATI ON VAS PRESENT TO THE FDA | N THE APPLI CATI ON AND THAT 
1S AT DOCKET 725 AT PAGE 74. THAT VAS THE BASIS FOR THE 
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SUBSEQUENT APPROVAL. 


THE SECOND PRACT! CE VE' RE TALKI NG ABOUT |S HOW REFERENCE 
RANGES FOR THERANOS'S TESTS WERE ESTABLISHED SO REFERENCE 
RANGES BEI NG THE RANGE OF NORIVAL RESULTS YOU WOULD EXPECT TO 
SEE | N A HEALTHY PATI ENT. THAT |S | NFORVATI ON THAT |S PROM DED 
AS CONTEXT FOR THE RESULTS VHEN | T WAS RECORDED 

THERE'S OBVI OUSLY A PROCESS BY VH CGH YOU SET THOSE FOR A 
PART] QULAR TEST ON A PARTI CULAR DEVI CE, AND THEN THEY ARE 
AD USTED OVER TI ME AS MORE DATA COVES | N FROM THE TESTI NG 
PLACE. 

THE TH RD PRACT] CE BEI NG THE CONTENT OF THE REPORT THAT 
WAS PROvI DED TO PATI ENTS AND PHYS! CG ANS WTH TEST RESULTS. | 
ASSUME ALL OF US AT SQVE PO NT HAVE RECEI VED ONE OF THESE 
REPORTS. THERE'S OBVI OUSLY THE RESULTS FROM THE TESTING THE 
QUEST] ON THAT | TH NK THE GOVERNVENT RAI SES 1S WAT ELSE SHOULD 
HAVE, MUST HAVE, COULD HAVE BEEN | NCLUDEL? 

THE GOVERNVENT, | TH NK, CONTENDS THAT THESE ARE | MPRCPER 
QUR SUBM SSI ON 1S THAT THEY ARE CORE SC ENTI FI C TEGHN CAL AND A 
SPEC ALI ZED KNOWLEDGE. THAT'S CONTEMPLATED BY RULE 702 AND 
THAT THEIR DISCLOSURES TO DATE ARE | NSUFFI GC ENT TO PRESENT TH S 
EVI DENCE AT TRIAL. 

THERE' S A LACK OF THE | NDUSTRY STANDARD CR THE SC ENTI FIC 
FIELD | N WH CH THESE OF PRACTICES EX! ST | N THE Di SCLOSURES. 
HERE VE' RE TALKI NG AGAIN ABOUT DR ROSENDORFF' S Di SCLOSURES. 
HE'S THE LABORATORY Di RECTOR 
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THE GOVERNVENT CONCEDES IT WLL NOT TRY TO COVPARE THE 


TH RD PRACT] CE REGARD NG REPORT! NG TEST RESULTS TO | NDOUSTRY 
STANDARDS, AND | TH NK THE COURT SHOULD HOLD THE GOVERNVENT TO 
THAT CONCESS! ON | N AN ORDER 

AND AS TO THE OTHER TVO PRACTICES, YOU DON T SEE THAT IN 
THEI R Di SCLOSURES TO DATE, BOTH | N DR’ ROSENDCRFF'S EXPERT 
11 SCLOSURES AND THE STATEMENTS HE HAS OTHERWSE G VEN TO THE 
GOVERNVENT. 

THE SECOND AND | TH NK THE BI GGER PROBLEM! S THAT THE 
GOVERNVENT LACKS SUFFI CG ENT OPI N O\S FOR THE DEFENSE TO TEST 
THEM OR FOR THE COURT TO TEST THEM AS PART OF | TS GATEKEEPI NG 
FUNCT] ON 

TAKE THE FI RST PRACTI CE RELATED TO CALQULATI NG RESULTS ON 
THE TSPU. DR ROSENDORFF, AND THS |S AT 580-4 VHCGH1IS 
DEFENSE EXH BIT 5 AT PAG. 13, DR ROSENDORFF'S CPIN ONIN 
TOTAL, TH S PROCESS WAS NOT | DEAL BECAUSE | T MAY HAVE TENDED TO 
| NCOREASE THE APPEARANCE OF PREC SI ON BEYOND THE LAB TEST’ S TRUE 
PERFORMANCE. | T WOULD HAVE BEEN BETTER TO RUN A G VEN ASSAY 
ONLY ONCE USI NG A METHOD WTH MAXI MUM ACCURACY OF PREC SI ON 
THAT'S IT. 

THERE' S NO METHODOLOGY FOR HOW HE REACHED TH S CONCLUS! ON 
THERE’ S NO UNDERSTAND NG WAT DATA HE RELIED ON) AND IT'S AN 
AFTER THE- FACT ANALYSIS. 

WE KNOWTH S COULD NOT HAVE BEEN BASED ON WAT HE 
EXPERI ENCED AT THERANOS BECAUSE HE APPROVED OF THOSE PRACTI CES 
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AT THE TI ME WHEN HE WAS THE LABORATORY DI RECTOR ~~ HE TOLD THE 


GOVERNVENT HE DI DN T UNDERSTAND HOWTHE ALGORI THM WORKED THAT 
MADE THE STATI STI CAL CALCULATION 

SO |T COMES LATER IN H NDSI GHT HS CPIN ON CHANGES, BUT VE 
HAVE NO BASIS TO UNDERSTAND WAT HE'S RELY! NG ON THROUGH TH S 
NEW-- HS NEWTH KING THE Di SCLOSURE |S | NADEQUATE. 
THERE'S NO CONNECTION TO WAT HE OD AND THE GOVERNVENT 
HASN T -- YOU KNOW HAS HAD THESE CPI N ONS QUT THERE FOR SOME 
TIME. 17 HAS NOP SUPPLEMENTED THEM IT HAS NOT SCUGHT TO 
SUPPLEMENT THEM 

SO |F IT'S GONG TO COM INAT TRIAL, |F DR ROSENDORFF IS 
GO NG TO BE ALLOMED TO TESTI FY, VH CH VE DON T TH NK HE SHOULD 
BE AS TO THESE PRACTICES, | TH NK AT THE VERY LEAST VE NEED THE 
CPPORTUN TY TO TEST THEM 

NOW | NOTE THAT YOUR HONCR HAS SCHEDULED A DAUBERT 
HEARING FOR DR. MASTER = PERHAPS THAT'S AN CPPCRTUN TY FOR US 
TO ADDRESS TH S | SSUE AS WELL AND FURTHER FLESH OUT THE CPI N ON 
AND -- THE BASIS AND METHODOLGG ES FOR HS CPIN ONS, BUT YOU 
NEED SQVETH NG MORE BEFORE THAT EVI DENCE CAN GO TO THE J URY. 

THE GOVERNVENT HAS A NUVBER CF RESPONSES TO TH S | SSUE. 
WE TH NK THEY! RE UNAVAI LING FOR THE REFERENCE RANGES | T CLAIMS 
ITS STILL I NVESTI GATING THE ISSUE. VE’ RE PRETTY CLOSE TO 
TRIAL, AND THS, AG'N HAS BEEN GUT IN THE ETHER FOR SOME 
TIME. | TH NK THAT RINGS A LITTLE HOLLOW 

THE GOVERNVENT TRI ES TO CONVERT THESE COMPLEX AND 
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STATI STI CAL CONCEPTS | NTO WAT | T CALLS A SI MPLE HYPOTHETI CAL 


ABOUT AN UND SPUTABLE TRUTH, AND THS 1S AT DOCKET 661 AT 
PAGE 3 TO 4 O@ ITS OPPOSITION THAT'S A TVW PAGE HYPOTHETI CAL 
WTHOUT ANY C TATION TO LI TERATURE, SOC ENTI FI C REFERENCES, 
TESTI MONY. | DON T KNOWVHERE IT CAME FROY BUT | HAVE 
QUEST] ONS ABOUT | TS PREM SE AND ABOUT THE ASSUMTI O\S THAT THE 
GOVERNVENT |S MAKI NG 

AND | DONT -- | TH NK THE HYPOTHET! CAL | TSELF 
DEMONSTRATES THAT TH S 1S CORE 702 CPI N ON TESTI MONY THAT NEEDS 
AN EXPERT. 

AND THEN FI NALLY, | TH NK THE GOVERNVENT SUGGESTS, VELL, 
DR. ROSENDORFF CAN FILL | N THE GAPS AT TRIAL BASED ON HS 
EXPERI ENCE. WE KNOWTHAT EXPERI ENCE COULDN T HAVE COVE FROM 
THERANOS BECAUSE HE APPROVED OF THESE PRACTICES AT THE TI M. 

THE GOVERNVENT C TES THE ADAMS CASE WH CH 1S 760 F. 3D 1332 
OUT OF THE ELEVENTH CG ROUT TO SUGGEST THAT EXPERI ENCE ALONE |S 
ENOUGH. 

BUT EVEN ON ITS FACTS, ADAMS LOOKED AT -- THE EXPERT AT 
| SSUE | N ADAMS HAD A METHODOLOGY, A DATA THAT THEY HAD 
REV| EWE AND SO! TH NK IT'S DO STI NGU SHABLE HERE. AND VE 
DON T HAVE THAT FOR DR ROSENDCRFF. 

THE COURT: | REFERENCED TH S |N A COUPLE O OTHER 

MOTI ONS, MR LEMENS, BUT 1S THS -- COULD THS COM: INJUST AS 
FACT EVI DENCE, OBSERVATIONS OF THE LAB D RECTOR, THS 1S HOWVE 
DO D TH NGS AND WEN VE DD TH NGS TH'S WY, THS 1S WAT YOU 
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GET? THS 1S THE SPREAD THS 1S THE RESULT. CAN EE TESTI FY 


ABOUT THAT WTHOUT IMERG NG | NTO OR CHANG NG LANES I NTO A 702 
POSI Tl ON? 

VR LEMENS: RIGH. AND! THNK THS 1S GONG TO BE 
AN | SSUE CLEARLY FOR DR ROSENDORFF VE' LL ADDRESS AT TRIAL, BUT 
CERTAI NLY WE ARE NOT CHALLENG NG HS PERC PI ENT TESTI MONY AT 
THE Tl ME. BUT THESE CPI N ON AND TH S TESTI MONY THAT THE 
GOVERNVENT HAS PROFFERED WAS NOT FROMHS TIME AT THERANGS. IT 
COMES AFTER THE FACT. 

THE COURT: THE EXPLANATIONS, RI GT. 

VR. LEMENS: VELL, THE SUBSEQUENT, VELL, NOW 
TH NKI NG IN RETROSPECT | HAVE A DO FFERENT VIEW | DONT TH NK 
THAT COMES | N WTHOUT A SUFFI C ENT EXPERT BASI S. 

|F HE WANTS TO DESCRI BE THE FACT AS HE UNDERSTOOD IT AT 
THE Tl ME WHLE AT THE COMPANY, | DON T TH NK VE FAVE, YOU 
KNOW-- WE, OF COURSE, MAY HAVE OTHER OB} ECT! ONS, BUT THAT'S 
NOT THE | SSUE HERE. 
1 T'S THOSE AFTER THE- FACT OPI N ONS OR HS ATTEMT TO 

TAKE HS -- WTH ONE CAVEAT, THE GOVERNVENT SEEMS TO MAKE HS 
EMA LS CONTEMPORANEOUSLY AND MAYBE CONVERT THEM | NTO EXPERT 
TESTI MONY. ANDI! TH NK YOU NEED A LITTLE BIT MORE FR HMTO 
ADOPT THAT STATEMENT TO SUGGEST, YES, THS 1S THE | NOUSTRY 
STANDARD, TH S 1S THE BASIS, IN ORDER FOR US TO LOX AT AN 
EMA L THAT HE SENT SEVERAL YEARS AGO AND ASSUVE | T'S AN EXPERT 
CPI N ON TODAY. 


UN! TED STATES COURT REPORTERS 


ER-2424 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


02: 


57PM 


57PM 


57PM 


57PM 


57PM 


57PM 


57PM 


57PM 


57PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


58PM 


59PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 191 of 300 


~N Oo uo WwW 


Xe) (oe) 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


80 


THE COURT: WHO SPEAKS TO TH S? MR BOSTIC 


VR. BOSTIG YES, YOUR HONOR GOOD AFTERNOON ACA N 

LET ME TAKE THESE TOPI CGS OR THESE SUB) ECT AREAS ONE AT A 
TIME IF I MAY. 

THE GOVERNVENT S OVERALL PO NT HERE |S THAT FOR THE VAST 
MA) ORI TY O THS, AS THE COURT NOTED, TH S SHOULD BE SI MPLE 
FACT EVI DENCE. TO THE EXTENT THAT EXPERT Di SCLOSURE |S 
NECESSARY, THAT Di SCLOSURE HAS BEEN MADE, AND IT'S SUFFI C ENT. 

LET ME START WTH THE MULTI PLEXI NG TEST RESULTS METHOD 
THAT THERANOS USED DR ROSENDORFF HAS EXPERI ENCE AS A LAB 
D1 RECTOR | N MULTI PLE LOCATI ONS, HE'S WORKED WTH A VARIETY OF 
D1 FFERENT TYPES OF DEVI CES. 

THE DEVI CES HE WORKED WTH AT THERANGS USED A METHOD BY 
VH_ CH ASSAYS ARE RUN MULTI PLE TI MES, RESULTS ARE GENERATED ALL 
| N PARALLEL, AND THEN THE AVERAGE OF THOSE RESULTS ARE TAKEN 
AND THEN OUR UNDERSTAND NG |S CERTAIN OUTLIERS, RESULTS THAT 
M GH BE FAR AFI ELD FROM THE REST, ARE DISCARDED AND NOT 
| NCLUDED | N THE CALOULATI ON 

THE END RESULT O THS 1S THAT A MACH NE GQ AN ANALYZER 
CAN PRODUCE A WDESPREAD OF RESULTS FOR ONE TEST, FOR ONE 
SAIPLE | ND CATING A LACK GO CONSISTENCY BUT A LI KELY LACK OF 
ACCURACY AND A LACK OF RELI ABILITY. 1 T CAN PRODUCE THOSE 
VARI ETY OF RESULTS BUT OUTPUT ONLY ONE. 

THE METHOD CF RUNNING EACH ASSAY MULTI PLE Tl MES BUT THEN 
ONLY REPORT] NG THE AVERAGE RESULT WOULD TEND TO MASK THAT 
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| NACQURACY | N THE RESULTS. 


SO THE COURT SHOULD NOTE THAT DR ROSENDORFF |S NOT 
ADVAN NG ANY CONCLUS! ON FROM TH S PRACTICE THAT THERE VAS 
| NACCURACY | N THERANOS'S LAB TEST RESULTS. THAT EV DENCE |S 
ELSEWERE, AND THERE'S AMPLE EVI DENCE OF THE ACCURACY AND 
RELI ABI LI TY PROBLEMS THAT PLAGUED THERANOS' S TECHNOLOGY AND | TS 
TESTS. 

TH S FACT |S SI MPLY ABOUT A MANNER THAT WAS USED TO 
CONTRI BUTE TO THE MASKI NG OR THE HD NG CO THE | NACCURACY AND 
THE VARI ABI LI TY | N THERANOS' S TESTS, AND VARI ABI LI TY 1S A KEY 
| SSUE |N TH S CASE. 

COEFFI CG ENT O VARI ATION 1S A STATISTIC OR A MEASURE OF 
THE CONSI STENCY OF A LAB TEST RESULTS, AND DEFENDANT HERSELF 
BOASTED ABOUT THERANOS' S REVOLUT] ONARY LOW COEFFI CG ENT OF 
VARI ATI ON WHEN SOLI CTI NG | NVESTIMENTS FROM Vi CTl M5 IN THS 
CASE. IT 1S A RELEVANT FACT FOR THE J URY TO KNOWTHAT THE 
METHODS THAT THERANOS USED BY DEFI N TI ON WOULD TEND TO MASK 
H GHER VARI ABI LI TY | N THE! R LAB TEST RESULTS. 

AS FAR AS METHODOLOGY FOR CONCLUDING THAT, THE OPI N ON 
REALLY 1S AS SIMPLE AS IT SEEMS. 1 T DOES REQU RE HYPOTHETI CALS 
POSSI BLY TO UNDERSTAND IT WELL, BUT | T SI MPLY 1S A FACT GO HOW 
TH S WOULD WORK. =| T DOESN T REQU RE DETAI LED KNOWLEDGE OF THE 
PREC SE ALGCRI THM OR ANY KI ND O STUDY O DATA TO BE CONDUCTED 
IT'S J UST A FACT THAT DR ROSENDORFF CAN EXPLAIN THAT USI NG 
TH S METHOD WOULD TEND TO CONCEAL VARI ABI LI TY | N THESE LI VE 
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TEST RESULTS. 


THE FACT THAT HE REACHED TH S CPI N ON AFTER LEAVI NG 
THERANOS, | STRUGGLE TO SEE THE RELEVANCE OF THAT OR WY THAT 
1S A H NDRANCE TO | TS ADM SSI BI LI TY. 

DR. ROSENDORFF |S WELL POSI Tl QNED TO MAKE THAT CONCLUSI ON 
HE WAS THERE AT THERANOS WORK! NG WTH THESE ANALYZERS, AND SO 
HE'S CERTAI NLY QUALI FI ED TO UNDERSTAND HOW THEY WORKED 

HS GENERAL LAB DI RECTOR EXPERI ENCE G VES H MA BASIS ON 
VW CH TO CPI NE ABOUT HOWTHEY RELATED TO OTHER CO\WENTI ONAL 
MACH NES AND THE FACT THAT HE NOW BELI EVES THAT THERANOS' S 
APPROACH VAS, AS HE SAYS NOT | DEAL, THAT | T CREATED THS Ri SK 
QF HO NG! NCONSI STENCY, THAT CPI N ON 1S ADM SSI BLE BECAUSE 
1T’S THE OPIN ON THAT HE HOLDS TOMY. = 1T' S HS CURRENT Vi EW 
THERE’ S NO REASON THAT HE SHOULD BE Di SQUALI Fl ED FROM G VI NG 
THAT OPI N ON BECAUSE HE'S ONLY SAI DIT RECENTLY. 

THERE' S ALSO EVI DENCE THAT WEN DR ROSENDORFF VAS LAB 
D1 RECTOR AT THERANOS, HS Vi EV® WERE FREQUENTLY OVERRULED CR 
OVERRI DDEN BY DEFENDANT AND IVR BALVAN IN PARTI CULAR 

SO | T'S PROBLEMATIC FOR THE DEFENSE TO SAY THAT THE J URY 
SHOULD NOT HEAR ANY CRITIC SM OF THERANOS' S METHODS FROM 
DR. ROSENDORFF BECAUSE HE APPROVED THEM AT THE TI M. 

WELL, WHEN HE VAS THERE, HE RAI SED CONCERNS, HE WAS SHOT 
DOW, AND EVENTUALLY HE WAS FORCED TO LEAVE THE COVPANY, AND AS 
A RESULT | T'S NOT SURPRI SI NG AT ALL THAT HE NOW NOT IN 
RETROSPECT BUT | N LI GHT OF HS VI EV AT THE TIM, HE WOLD FAVE 
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PROBLEMS WTH SEVERAL OF THERANOS' S APPROACHES. 


SO UNLESS THE COURT HAS CONCERNS ABOUT THE FI RST TOPIG 

1' LL MOVE TO THE NEXT. 
THE COURT: NO 
VR. BOSTIG = AS TO THE SECOND TOPI C REGARD NG 

REFERENCE RANGES, | SHOULD START BY J UST CLARI FYI NG WHAT THE 
GOVERNVENT PRESENTLY | NTENDS TO OFFER ON THAT TOPIC 

HERE REFERENCE RANGES ARE A RANGE OG NORMAL VALUES 
ASSOO ATED WTH A PARTI CULAR ASSAY. SO VHEN A PATI ENT RECEI VES 
A RESULT, THE LAB ALSO WLL FIND A REFERENCE RANGE SO THAT THE 
PATI ENT CAN DETERM NE WHETHER THAT RESULT |S | N THE NORVAL 
RANGE OR NOT. 

AT TRI AL THERE WLL BE SUBSTANTI AL EVI DENCE ABOUT THE 
EQUI VALENCE OR REALLY LACK OF EQU VALENCE BETWEEN BLOCD SAMPLES 
DRAWA! FROM THE VEI N AND BLOOD SAIVPLES TAKER FROM A FI NGERSTI CK 

THERE VAS AN ACTI VE AND ONGO NG D SPUTE BETVEEN 
DR. ROSENDORFF AND THE DEFENDANTS |N TH S CASE ABOUT WETHER 
THOSE TWD TYPES OF SANPLES COULD BE TREATED EQUIVALENTLY, AND 
THE COURT WLL HEAR THAT TESTIMONY, AND THE J URY WLL HEAR THAT 
TESTI MONY. 

| N PARTI QULAR, DR ROSENDORFF |S EXPECTED TO TESTI FY THAT 
HE WOULD HAVE PREFERRED TO HAVE SEPARATE REFERENCE RANGES FOR 
Fl NGERSTI CK SAMPLES VERSUS VEI N DRAWSAIMPLES. AND HE CAN 
EXPLA] N AND HAS EXPLAI NED THE DIFFERENCES BETWEEN THOSE TWO 
SAIVPLES AND VY THAT 1S NECESSARY, WHY THE SAME REFERENCE RANGE 
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CANNOT BE USED FOR SAMPLES DRAW FROM THOSE TVO DIFFERENT 


METHODS. 

THE DEFENDANTS DISAGREED AND THE | NFERENCE THAT THE J URY 
CAN DRAW FROM THAT |S THAT THE DEFENDANTS WERE MORE CONCERNED 
WTH CONCEAL! NG THE USE AND RELI ANCE ON TH RD PARTY LEVI CES, 
CONCEAL! NG THEI R RELI ANCE ON VEI N DRAV®, BUT THEY WERE MORE 
CONCERNED WTH THAT THAN THEY WERE WTH PROV DI NG PATI ENTS AND 
DOCTORS WTH THE | NFORVATI ON THAT THEY NEEDED TO RELY ON THE 
TEST RESULTS THAT THERANOS VAS PROV.DD NG- SO THAT'S WY THAT 
1S RELEVANT. 

1N ADD TION 1 T'S SIMPLY FACT TESTI MONY 1F DR ROSENDORFF 
TESTI Fl ES THAT HE FELT RUSHED LEAD NG UP TO THE LAUNCH IF HE 
FELT THERE WAS TI ME PRESSURE ON H M TO MOVE FORWARD WTHOUT 
PUTT] NG AS MUCH WORK | NTO THE REFERENCE RANGES AS HE WOULD FAVE 
WANTED = THAT HAS, | BELIEVE, BEEN D SCLOSED AS AN CPIN OY QR 
IF NOT, 1T'S 1 NHS MEMORANDA CG INTERV EV6. BUT THAT'S SI MPLY 
FACT EVI DENCE. IT'S NOT CPI!NON IT DOESNT RELATE TO 
| NDUSTRY STANDARDS. | T ALL GOES TO DEFENDANT'S | NTENT AND HOW 
DEFENDANTS PRI ORI Tl ZED THE ACCURACY OF THE TESTS VERSUS THE 
REPUTATI ON OF THE COMPANY, WH CH1S A KEY ISSUE |N THS CASE. 

MOM NG ON TO THE TH RD |SSUE. VHEN !T COMES TO THE 
| NFORIVAT] ON THAT THERANOS COULD HAVE BUT DD NOT PROV CDE TOITS 
PATI ENTS, THS 1S Sl MPLE FACT EVI DENCE ABOUT | NTENT, ABOUT 
SCHEME TO DEFRAUD =THS HAS NOTH NG TO DQ ACAIN WTH 
| NDUSTRY STANDARDS OR CLI A COVE COVPLI ANCE. THERE WLL BE 
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EVI DENCE IN A VARI ETY OF FORMS THAT SHOMB THAT WHEN THERANOS 


ENCOUNTERED PROBLEMS WTH 1TS TESTS ESPEC ALLY, | T TOOK GREAT 
CARE | N CONCEALI NG SOVE OF THE DETAIL SO THOSE PROBLEMS FROM 
| TS CUSTOMERS. 

THE EXAMPLES | N THE GOVERNVENT'S BRI EF AT DOQGUVENT 661 ON 
THE DOCKET MAKE IT CLEAR THAT AT VARI OUS | NSTANCES THERANOS 
COULD HAVE PROM DED PATI ENTS WTH | NFORMATI ON THAT VOULD HAVE 
BEEN BENEFI CG AL FOR PATI ENTS TO HAVE ABOUT WHY A RESULT M GHT 
D1 FFER FROM ANOTHER RESULT, OR VHY A TEST M GH NOT BE 
AVAILABLE, VAY A RESULT WAS VO DED 

THERANOS WTHHELD THAT | NFORVATION = AND IT'S FAIR FOR THE 
J URY TO | NFER THAT THAT VAS | N FURTHERANCE OF THE FRAUD BECAUSE 
HAD THAT | NFORMATI ON BEEN D SCLOSED HAD THOSE PATI ENTS BEEN 
TOLD THAT THERANOS WAS RUNNING THE SAME TESTS, FOR EXAMPLE, ON 
MALT] PLE D FFERENT TYPES OF DEVICES, THERANOS'S RELI ANCE ON 
TH RD PARTY DEV CES WOULD HAVE COVE OUT. AND THAT WAS A SECRET 
THAT THERANOS VAS ACTIVELY WORKI NG TO PROTECT SO THAT PECPLE 
WOULD CONTI NUE TO HAVE THE | IMPRESS! ON THAT THERANOS HAD ONE 
ANALYZER THAT COULD PERFORM ALL OF THE TESTS ON! TS MENU. 

SO WEN THERANOS MADE THE DEC SI ON -- AND AGAIN, THESE 
DEC SI ONS | N SEVERAL CASES CAN BE TRACED UP TO THE DEFENDANTS 
IN THS CASE. WHEN THERANOS WADE THESE DEC SI ONS, CR WEN 
DEFENDANTS MADE THESE DEC SI OMS, | T WAS WTH THE | NTENT TO 
FURTHER THE FRAUD, TO CONCEAL THE TRUTH, AND THAT COMES IN AS 
SI MPLE FACT EV DENCE WTHOUT THE NEED FOR AN EXPERT CPI N ON 
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THE COURT: ALL RIGHT. MR $LEMEN. 


MR. LEIMENS: YOUR HONOR, |'LL BE BRI EF KNOWNG THAT 
1'M THE ONLY TH NG STAND NG BETVEEN IME AND A BREAK 

SO ON THE FIRST | SSUE, DR ROSENDCRFF'S CPI N ON HAS 
CHANGED BETVEEN THE Tl ME HE VAS AT THE COVPANY AND THE TI ME HE 
LEFT, AND | TH NK VE' RE ENTITLED TO UNDERSTAND THE BASIS AND 
THE METHODOLOGY FOR TH S -- NEWBELI EFS AND NEWCPI N ON 

ON THE REFERENCE RANGES, WHAT HE UNDERSTOOD AT THE TIM, 
PERC PI ENT KNOWLEDGE, CERTAINLY | TH NK YOU AND! DJ SCUSSED 
AND THERE MAY BE OTHER O89 ECT] ONS BUT THAT'S NOT THE | SSUE, BUT 
1F YOU TRY TO CLOAK THAT | N THE GU SE O EXPERT TESTI MONY QR IF 
HE OFFERS AN CPI N ON ABOUT -- WHAT HE DOES NOT OFFER AN CPI N ON 
SO FAR AS |' M AVARE AS WAT | MPACT THAT COULD HAVE HAD ON THE 
ACCURACY AND THE RELI ABI LI TY OF THE TECHNOLOGY QR HOW! T 
RELATES TO THE ACCURACY AND RELI ABI LI TY OF THE TECHNOLOGY. 1F 
HE'S GONG TO GTO THAT FAR, THEN AGN VE NEED A BASIS AND 
METHODOLOGY UNDER 702. 

AND ON THE TH RD | SSUE, MR BOSTIC SAI D THAT TH S EVI DENCE 
COMES | N BECAUSE | T SHOVE WAT COULD HAVE BEEN BENEFI CAL TO 
PATI ENTS CR PHYSIC ANS. THAT 1S SPEC ALI ZED TECHN CAL 
KNOMLEDGE WTH N A VERY PARTI CULAR FI ELD. 

1 T'S UNCLEAR HOWTHAT CONNECTS TO ACCURACY AND RELI ABI LI TY 
| SSUES WTH THE TECHNCLOGY, BUT EVEN WAT SHOULD HAVE BEEN 
| NCQLUDED CR MUST HAVE BEEN | NCLUDED FOR THE J URY TO HEAR THT, 
| TH NK THEY NEED THE CONTEXT OF WAT SOVEONE IN THAT | NDOUSTRY 
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QR SOVEONE | N THAT FI ELD WOULD HAVE EXPECTED 


| DONT TH NK IT'S -- | TH NK YOU START TO GET | NTO 403 
| SSUES | F THE GOVERNVENT |S SI MPLY GONG TO PUT FCRVARD AND 
SAY, WELL, COULD HE FAVE | NCLUDED THAT? OH AND EE OO INT. 
OKAY. AND THEN DRAWAN | MPROPER | NFERENCE. 

| F THERE'S GONG TO BE A DO SCUSSI ON OF WAT SHOULD HAVE 
BEEN | NCLUDED | N THESE TEST REPORTS, | T SHOULD BE WTHA 
COMPARATOR TO WAT |S NORIVALLY | NCLUDED WTH N THAT PARTI CULAR 
Fl ELD 

THE COURT: WELL, MR BOSTIG ARE YOU SUGGEST]! NG 
THAT THE EVI DENCE WLL BE THAT THERANOS WLLFULLY WTHELD 
TESTI NG | NFORMATI ON? 

VR. BOSTIG YES, YOUR HONOR 

SO TH S 1 SN T ABOUT WAT COULD BE CYARACTERI ZED AS A 
NEGLI GENT OR WELL MEAN NG FAI LURE TO | NCLUDE ADD TI ONAL DETAIL. 

TH S |S ABOUT ACTIVELY WTHHOLD NG | NFORMATI ON FROM 
PATI ENTS AND DOCTORS WTH THE GOAL OF CONCEALI NG THE EX! STENCE 
OF THE FRAUD 

VR. LEMENS: VELL, IN A WORLD WERE YOU RE V@RK!I NG 
|N A VERY SPEC ALI ZED FIELD DO WE -- ARE W REQU RED TO REPORT 
TH S, RIGHT? 1S THS SQOVETH NG THAT SHOULD BE SHARED? 

THE COVPANY |S CERTA! NLY ENT] TLED TO MAKE A DEC SION AND 
THERE COULD BE | NNOCENT EXPLANATIONS. NO VWE DONT VANT TO 
CLUTTER UP OUR REPORTS. VE VANT THESE TO BE SI MPLE AND 
STRAI GHTFORVARD =VE DON T TH NK THAT'S NECESSARY. THERE NEEDS 
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TO BE SQVE SORT OF EXPLANATION TO THE J URY TO PUT THS IN 


CONTEXT. 
VR BOSTIG IF I MAY PROM EE AN EXAMLE, 

YOUR HONOR 

SO THS 1S | N THE GOVERNVENT S BRIEF SO! WON T BELABOR 
THE PO NT, BUT WHEN THERANOS VAS OFFERING HGG TESTS LES! G\ED TO 
PRI MARI LY DETECT WHETHER A PATI ENT |S PREG\ANT CR NOT AND THE 
HEALTH AND PROGRESS OF THE PREGVANCY, THERANOS ENCOUNTERED 
REPEATED PROBLEMS WTH THE ACCURACY OF | TS HGG TESTS. 

RATHER THAN TELL DOCTORS AND PATI ENTS THAT | T WAS 
EXPERI ENO NG PROBLEMS WTH THOSE TESTS, VWH CH VOULD ALLOW 
DOCTORS AND PATI ENTS TO REEVALUATE RESULTS THAT THEY HAD GOTTEN 
BEFORE, GO ELSEWERE |F THEY NEEDED TESTI NG! N THE SHORT TERM 
THERANOS | NSTEAD TOLD DOCTORS AND PATI ENTS THAT TH S VAS A 
TEMPORARY, QUOTE, "ROUT! NE QUALI TY CHECK RELATED TO THERANGS' S 
EXPAND NG PATI ENT POPULATI ON " 

SO THE J URY SHOULD KNOWABOUT THAT BECAUSE THE J URY CAN 
| NFER FROM THAT, THAT THERANOS WAS VIORK! NG ACTIVELY TO CONCEAL 
THE PROBLEMS WTH ITS TESTS. 

NOW THS | SN T ABOUT WHETHER | NOUSTRY STANDARD WOULD 
REQUI RE THERANOS TO D SCLOSE THAT | NFORIVATI ON AND IT'S NOT 
LI KE THERE'S A REGULATI ON SOMEWHERE ON THE BOOK THAT REQUI RES 
THAT. THAT’ S WHY THERE | SN T THE TERRI TORY OF EXPERT 
TEST] MONY. THS |1SNT A REGLATORY ACTION THS 1S ABOUT THE 
| NTENT OF THE DEFENDANTS AND THEI R COCONSPI! RATORS | N DEC 0D NG 
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TO WTHAQLD THAT | NFORVATI ON FROM PEOPLE WHO TURNED OUT TO BE 


THE Vi CT1 MS | N TH S CASE. 

THE COURT: SQ MR LENMENS, THAT S WAT | WAS 
REFERENC NG BEFORE, THE FACT THAT THE CONDUCT THAT ACTUALLY WAS 
TAKEN, AND, THAT 1S, A DO FFERENT EXPLANATION WAS OFFERED | 
SUPPOSE. 

MR. LEMENS: SURE. | TH NK IF THERE'S AN ALLEG‘TI ON 
QF SOVETH NG | NCOMSI STENT OR WTH TH S PARTI CULAR EXAMPLE. 

WAT | DON T HEAR 1S THAT THEY WERE REQU RED TO CR SHOULD 
HAVE OR PUT ANY GUISE O -- THAT THEY OD SOVETH NG VRONG 
COMPARED TO THE | NDUSTRY, AND THAT'S | TH NK WHERE OUR CONCERN 
1S, |S THAT THEY' RE ASSUM NG THAT YOU SHOULD HAVE DONE TH S BUT 
YOU 0D DN T. 

AND WHENEVER -- IF YOU RE DEFIN NG WAT AN | DEAL LAB 
REPORT LOOKS LI KE OR WAT | NFORVATI ON SHOULD BE | NCLUDED I N 
THAT REPORT, THAT'S, | TH NK, WHERE WE RUN | NTO TH S | SSUE, AND 
| TH NK IT'S SOMETH NG THAT VE' RE GONG TO NEED TO OR HOPEFULLY 
YOUR HONOR WLL POLI CE CAREFULLY AS WE PROCEED THROUGH THE 
TRI AL G VEN THE EXPERT | SSUES OF THE PREJ UD CE. 

THE COURT: | TH NK | CAPTURE YOUR POSITION THANK 
YOU. 
MR. BOSTICG YQUR HONOR, VERY BRI EFLY. 

TH S 1S NOT J UST ABOUT THE CONTENT OF THE LAB REPORTS. 

TH S 1S ALSO ABOUT THE COMVUN CAT] ONS BETWEEN THERANOS STAFF 
AND DOCTORS AND PATI ENTS AFTER THE FACT. 
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THE COURT: OKAY. ALL RI GT. 


WELL, LET'S TAKE OUR AFTERNOON BREAK NOW | THNK IT'S 
TIME FOR THAT. ANDI KNOW! SAID 4:00 OGQ.OK | THOUGT VE 
WOULD RESUME MAYBE AT THE BOTTOM OF THE HOUR AND SEE WAT VE 
CAN DO 

|' M HOPEFUL THAT WE CAN GET THROUGH EVERYTH NG TH S 
AFTERNOON SUCH THAT WE DON T HAVE TO CARRY OVER UNTIL TOVORROW 

DO WE TH NK VE COULD DO THAT? 

Mb. SAHARIA | AM SORRY, YOUR HONOR DD YOU SAY 
WE WOULD START AT 4:00 O CLOCK? 

THE COURT: NO | SAID WE WOULD START AT THE BOTTOM 
QO THE HOR IS THT 3: 30? 

MB. SAHARIA YEAH, FINE. THAT'S FINE, YOUR HONCR 

THE COURT: OKAY. 

(RECESS FROM 3:13 P.M UNTIL 3:36 P.M) 

THE COURT: THANK YOU VE' RE BACK ON THE RECCRD 
ALL PARTI ES PREVI OUSLY PRESENT ARE PRESENT ONCE AGAIN 

WE'LL CONTI NUE OUR Di SCUSSI ON ON THE MOTI ONS | N LIM NE. 
LET’ S TURN TO DOCKET 588. THS 1S Ms. HOLMS'S MDI ON TO 
EXCLUDE CERTAI N NEV6 ARTI CLES. 

MR. LOOBY: GOOD AFTERNOON, YOUR HONOR 

SO |'LL BE ADDRESS! NG TH S MOTION = =THS MOTI ON CONCERNS 

ABOUT 50 OR SO ARTI CLES ON THE GOVERNVENT' S EXH BIT LI ST. 
THE COURT: OKAY. LET Me G VE YOU SOME CRED T HERE. 
TH S 1S PATRI CK LOOBY APPEARI NG FOR Mb. HOLMES. 
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MR. LOOBY: YES. SO THESE ARE 50 SO EXH BITS GO 


NEV6 ARTI CLES ON THE GOVERNVENT' S EXH BIT LI ST WHOSE AUTHORS 
ARE NOT EXPECTED TO TESTI FY AT TRIAL BECAUSE THEY HAVE NOT BEEN 
D1 SCLOSED BY THE GOVERNVENT ON | TS WTNESS LI ST. 

AND | SHOULD NOTE AT THE OUTSET THAT THE TVO ARTI CLES ON 
THE GOVERNVENT’ S WTNESS LISTS BY THE TWO J QURNALI STS WHO HAVE 
BEEN DISCLOSED _MR- ROGER PARLOFF AND ERIC TOPEL. THS ONE 
RESERVES THE RIGHT TO OS) ECT TO THE | NTRODUCTI ON OF THOSE 
ARTI CLES AT TRI AL BECAUSE THEY ALSO POSE RULE 403 AND SOVETI MES 
DOUBLE HEARSAY PROBLEM. 

BUT THE REASON WE SET OUT THS MOTION |1N THS WAY PRETRI AL 
|S BECAUSE AS THE CASES TEACH | N THE LAREZ VERSUS LOS ANGELES 


CASE OUT OF THE N NTH C ROUT TEACHES WEN THE AUTHOR OF THE 
NEV6 ARTI CLE 1S NOT PRESENT TO TESTIFY AT TRIAL, THERE 1S A 
THRESHOLD HEARSAY PROBLEM WTH THE | NTRODUCTI ON OF ANY 
STATEMENTS CONTA NED WTH N THE ARTI CLE, ALONG THE LINES GO A 
REPRESENTATI ON FROM THE AUTHOR THAT THE SOURCE THAT |S QUOTED 
ACTUALLY SAI D WAT THEY SAI D. 

SO ALL OF THE ARTI CLES THAT VE' VE MOVED TO EXCLUDE SUFFER 
FROM THAT SAME FATAL FLAW AND VE SUBMT THAT THE MOTION IS 
RIPE FOR A PRETRIAL RULI NG THERE. 

NOW THE GOVERNVENT AGREES THAT | T CANNOT OFFER THESE 
ART] CLES FOR THE TRUTH OF THE MATTER ASSERTED WTH N THEM 

|T HAS OFFERED A SERI ES OF NOMHEARSAY THEORIES, BUT NONE 
QF THESE SAVE THE EVI DENCE. | TH NK THEY KI ND OF CONFUSE THE 
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| SSUES A LITTLE BIT MATTER THAN THEY | LLUM NATE. 


1' LL J UST TOUCH BRI EFLY UPON THEM AND THEN! CAN 
ENTERTA!I N ANY QUEST] ONS THAT YOUR HONOR HAS ABOUT THE HEARSAY 
| SSUES. 

AND THEN | WANT TO SPEAK BRI EFLY ABOUT SOME OF THE 403 
| SSUES THAT THESE ARTI CLES POSE FOR THE TRIAL AS VWLL. 

THE FI RST THEQRY THAT THE GOVERNVENT POSITS |S WAT 
THEY' RE CALLING KI ND OF LI KE A BACKGROUND | NFORIVATI ON ABOUT THE 
COMPANY THEQRY. AND THE WAY | READ THE GOVERNVENT' S POS! TI ON 
1S THAT TH S 1S SOVETH NG AKI N TO A FRAUD ON THE MARKET THEQRY. 
|N FACT, THEY' RE CTI NG CASES THAT APPLY THE 10(B) GQ VL FRAUD 
ENFORCEMENT STANDARD | N THE UN TED STATES SUPREME COURT 
STANDARD FROM THE BASIC CASE. THAT KI ND O PRESUMES THAT ALL 
| NFORVATI ON |S PERFECTLY D STRI BUTED | N A MARKET IN THE OVIL 
CONTEXT. 

AND | TAKE TH S TO MEAN IN TH S CASE THAT THE GOVERNVENT 
BELI EVES |1T CAN OFFER ANY NEV6 ARTI CLE ABOUT THERANGS EVEN | F 
1T DOES NOT | DENT] FY ANY ALLEGED FALSEHOOD | N THE ARTICLE, EVEN 
1F | T DOES NOT CONNECT ANY ALLEGED FALSEHOOD TO Ms. HOLMES, AND 
EVEN | F | T DOESN T CONNECT A SI NGLE | NVESTOR Q PATI ENT WHO 
WLL COVE IN AND SAY, YEAH | READ THS AT THE TIM ABOUT 
THERANOS AND IT | NFLUENCED ME | N SOVE WY. 

THE GOVERNVENT HAS C1 TED NO CASES TO SUPPORT THE 
| MPOSI Tl ON OF TH S | DEA OF THE KI ND OF BACKGROUND | NFCRIMATI ON 
ABOUT THE COMPANY | NTO THE CRI M NAL CONTEXT. 
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AND ITS RELI ANCE ON J UD GAL NOTICE CASES, | SUBMT, SHOE 


THAT 1 T'S KI ND OF REACH NG ON TH S NONHEARSAY THECRY. THOSE 
CASES HAVE NOTH NG TO DO WTH THE EVI DENCE AT | SSUE HERE SO 
THAT’ S THE HELI OTROPE CASE AND THE VON SAHER VERSUS NORTON 


S| MON MJSEUM OF ART CASE. 


NOTABLY, BOTH THE COURTS | N BOTH OF THOSE DEC SI ONS THEY 
NOT] CED -- THEY WERE BOTH ARRI VED AT FOR MOTI ON FOR J UDGVENT ON 
THE PLEAD NGS IN A GVIL MATTER @ A SI MLAR SUMVARY 
AQ UD CATION =AND THE COURTS BOTH NOT] CED THAT THEY VERE 
CONSTRAI NED TO TAKE Not] CE OF FACTS UNDER RULE 201(B) OF THE 
FEDERAL RULES OF EVI DENCE AND LIM TED IT TO NOTING FACTS THAT 
ARE NOT SUBJ ECT TO Di SPUTE. 

THE GOVERNVENT S THEORY KI ND OF DOESN T HAVE ANYTH NG TO 
DO WTH THOSE PRI NO PLES. SO WE WOULD SUBMT THAT THE COURT 
NEED NOT ENTERTAI N TH S NONHEARSAY THEORY El THER NOW CR | F THE 
ART] CLES ARE OFFERED FOR THAT PURPOSE AT TRI AL. 

THE SECOND NONHEARSAY PURPOSE THAT THE GOVERNVENT PUTS 
FORWARD 1S THAT, YOU KNOW THE FACT OF THE COVERAGE IN THE 
ART] CLES SHOULD BE ADM TTED BECAUSE THE NEV® COVERAGE | TSELF |S 
A MOTIVE TO DEFRAUD. THE KI ND O CORE PROBLEM WTH TH S THEQRY 
1S THAT | T DOESN T SPEAK AT ALL TO THE CONTENT OF THE ARTI CLES 
AS CPPOSED TO THE FACT OF THE ARTI CLES. 

AND BECAUSE THE GOVERNVENT APPARENTLY DOES | NTEND TO CALL 
TVO J OURNALI STS AT TRI AL, AND BECAUSE | T DOES | NTEND TO ASK 
| NVESTORS AND OTHERS ABOUT PARTI CULAR NEV6 ARTI CLES THAT THEY 


UN! TED STATES COURT REPORTERS 


E R-2438 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 205 of 300 


03: 42PM 


03: 42PM 


03: 42PM 


03: 42PM 


03: 42PM 


03: 42PM 


03: 42PM 


03: 42PM 


03: 42PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


03: 43PM 


N OO Ww BR W 


oO © 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
a1 
22 
23 
24 
25 


94 


MAY HAVE ACTUALLY SEEN, THE J URY |S GONG TO BE AVARE THAT 


THERE |S PRESS COVERAGE OF THERANOS AND BECAUSE OF THAT THERE'S 
NO NEED TO ADMT KI ND CO THE STACKS OF NEVS ARTI CLES FOR TH S 
PURPOSE TO KI ND OF CEMENT SOVE | DEA THAT THERE'S A MOTI VE FOR 
POSI Tl VE PRESS COVERAGE. 

THE TH RD NO\HEARSAY PURPOSE |S FOR EFFECT ON THE READER 
SO THE GOVERNVENT |S ARGU NG HERE THAT | T NEEDS TO ADM T THE 
NEV6 ARTI CLE TO SHOWTHEI R EFFECT ON | NVESTORS, | N OTHER WRB, 
LIKE WHY THEY WERE MOTI VATED TO | NVEST | N THERANOS. 

AND THE GOVERNVENT PRESENTS TH S AS A NONHEARSAY PURPOSE, 
BUT ACTUALLY | T DOESN T SOLVE THE THRESHOLD HEARSAY | SSUE THAT 
1S | DENTI Fl ED | N OUR BRI EF. 

AND THE REASON FOR THAT, YOUR HONOR, |S BECAUSE TO THE 
EXTENT THAT THE GOVERNVENT |S OFFERING TESTI MONY FROM | NVESTORS 
ABOUT THE | MPACT AN ARTI CLE HAD ON THEIR DESI RE TO | NVEST, 

THEY' RE ACTUALLY J UST OFFERI NG SUBSTANTI VE EVI DENCE OF THE 
ALLEGED FRAUD | N THE CASE, AND FQR THAT TO BE RELEVANT | T HAS 
TO BE MATER! ALLY M SLEAD NG AND ATTRI BUTABLE TO Mb. HOLMES. 

SO 1 F THAT'S THE CASE, THEN THERE NEEDS TO BE -- | T NEEDS 
TO BE THE CASE THAT Ms. HOLMES IS ACTUALLY RESPONSI BLE FOR THE 
REPRESENTATI ONS THAT ARE CONTAl NED | N THE ARTICLE, VACHISA 
FACTUAL ASSERT! ON | MPLI OC T | N THE ARTI CLE THAT THE AUTHOR WOULD 
HAVE TO COVE IN AND TESTI FY FOR 

SO A GOOD C TATI ON FOR THAT 1S | N OUR BRIEFS, AND IT'S THE 
ACLU OF NEVADA CASE VERSUS THE CTY O LO ANGELES, 13 F. SUPP. 
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2D 1064. 


AND THAT S WEN -- THAT MAKES THE HELPFUL PO NT THAT EVEN 
WHEN THE STATEMENT | N THE ARTI CLE ON THE ONE LEVEL IS 
NONHEARSAY OR OFFERED FOR A NONHEARSAY PURPOSE, | T'S THE 
REPET] Tl ON OF THE STATEMENT | N THE NEV ARTI CLE THAT CAUSES THE 
HEARSAY PROBLEM 

AND THEN FI NALLY, THERE'S THE ENDORSEMENT OR C RCULATI ON 
THEORY. WE SUBMT TH S DOESN T SOLVE THEI R HEARSAY PROBLEM 
El THER 

AS AN INTIAL MATTER THE GOVERNVENT PROVI DES NO CASE LAW 
SUPPORT] NG ADM TT] NG NEV6 ARTI CLES AGA NST A CRIM NAL DEFENDANT 
UNDER TH S THECRY. | MEAN REALLY NONE OF | TS CASES SPEAK TO 
THAT, YOUR HONOR 

THE CASES THEY DO CTE, CG CCOME, AND! DONT KNOWIF | AM 
PRONOUNG NG THAT CORRECTLY, BUT IT'S CI-G@ GONE, AND THAT'S 
AT 219 F.3D 1078. AND THAT'S CBV OSLY NOT ON PO NT AS VE 
EXPLA] NED | N OUR BRI EF. 

SO THE GOVERNVENT HASN T REALLY LAI D THE CONTOURS OF TH S 
KI ND OF RATI FI CATI ON OR ENDORSEMENT THEORY OUT, AND PERHAPS 
T'S BETTER LEFT TO SETTLE AT TRI AL | N CASE THERE ARE ANY 
ARTI CLES | N FACT OFFERED UNDER TH S THECRY. 

BECAUSE EVEN |F YOU WERE TO ACCEPT THAT TH S THEORY |S 
ACTUALLY TRULY GETTI NG OUT FROM UNDER THAT THRESHOLD HEARSAY 
PROBLEM 1|T REALLY COULD ONLY DO SO UNDER CERTAI N GC ROCUMSTANCES 
AND PROBABLY ONLY FOR A SIMALL NUMBER OF ARTICLES, AND EVEN THEN 
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| T PROBABLY WOULDN T J UST] FY ADM TTI NG THE ENTIRETY OF THE 


ART] CLES THEMSELVES. 

SO | TH NK A FRAIVEVORK FOR TH S THECRY TO WORK, THE 
GOVERNVENT WOULD PROBABLY HAVE TO SHOW THAT THE ARTI CLE WAS 
LI KE ACTUALLY SHARED WTH AN | NVESTOR = THE GOVERNMENT G VES AN 
EXAMPLE OF ONE IN ITS BRIEF, BUT | T HAS NOT K' ND GO LAID OUT 
EXACTLY WH CH SUBSET OF ARTI CLES | T'S PROPOS!I NG TO OFFER FOR 
TH S PURPOSE. 

AND THEN | TH NK THEY WOULD HAVE TO SHOWTHAT Mb. HOLMES 
ACTUALLY D1 D SHARE THE ARTI CLE CR THAT SHE WAS RESPONSI BLE FOR 
THE SHARING AND! TH NK THAT THEY WOULD HAVE TO SHOWTHAT THE 
ARTI CLE CONTAI NS AN ALLEGED M SREPRESENTATI ON) AND THAT 
Mb. HOLIMES WAS AVARE THAT THERE VAS AN ALLEGED 
M SREPRESENTATI ON | N THE ARTI CLE FOR THS TO BE A RELEVANT 
BASI S FOR ADM SSI ON 

| TH NK IT'S | MPORTANT FOR THE GOVERNVENT TO HAVE TO MAKE 
THESE FOUNDATI ONAL SHOW NG IF 1T | NDEED |S OFFER NG ARTI CLES 
UNDER TH S THEORY BECAUSE THE! R BRI EF TELEGRAPHS PERHAPS A MORE 
EXPANSI VE VERSI ON OF TH S THEORY VHERE ANY ARTI CLE THAT 1S 
El THER BEI NG CG ROULATED | N THE NEV ECOSYSTEM ABOUT THERANOS, 
WHETHER | T'S BEI NG TWEETED BY THE THERANOS ACCOUNT, OR VWHETHER 
1 T'S BEI NG SHARED BY OTHER THERANOS EMPLOYEES THAT M5. HOLMES 
|S RESPONS! BLE FOR THE CONTENT OF THOSE ARTI CLES AND FOR KI ND 
QF REVI EWNG THEM AND | SSU NG CORRECT! ONS, AND | F THE 
GOVERNVENT |S MAKI NG THAT KI ND OF EXPANSI VE THEORY, | TH NK 
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1T'S | MPORTANT TO NOTE AND KEEP IN M ND THAT'S GENERALLY NOT 


THE RESPONSI BI LI TY OF THE CEOS, AND IT'S NOT HOWTHE CRIM O@ 
W RE FRAUD HAS BEEN UNDERSTOOD TO WORK | N THE CASES. 

SECOND, THE REQUIREMENT OF KNOWEDGE AND ANY M SSTATEMENTS 
| N AN ARTI CLE WOULD KEEP TH S FROM TURN NGI NTO LIKE A 
NEGLI GENCE THEORY OF ADM SSI BI LI TY FOR THESE ARTICLES. OD YOU 
READ THE ARTI CLE CLOSELY ENOUGH SUCH THAT YOU, YOU KNOW YOU 
WOULD UNDERSTAND THAT SOVEBODY M GHT READ IT THS WAY? 

SO | TH NK THAT TH S THEORY, | F THE GOVERNVENT DOES END UP 
OFFER NG ARTI CLES PURSUANT TO !1T AT TRIAL, YOU KNOW POSES A 
COUPLE TRI CKY | SSUES, AND WE WOULD BE PREPARED TO DEAL WTH 
THOSE AT TRI AL. 

THE COURT: OKAY. 

MR. LOOBY: BEFORE | MOVE ON | J UST WANT TO TOUCH 
QU CKLY ON SOVE OF THE RULE 403 | SSUES THAT THESE ARTI CLES 
POSE, AND | NSTEAD OF J UST TALKI NG GENERALLY ABOUT THE 403 
STANDARD, WH CH VE' VE BEEN OVER QUITE A BIT OVER THESE PAST 
THREE DAYS, WE PROV DED A COUPLE EXAMPLE ARTI CLES TO OUR 
MOTI ON, AND THAT'S AT DEFENSE EXH BIT 48, ECF 586-2. 

AND | TH NK THE PRE} UD CE THAT THESE ARTI CLES POSE, THE 
UNFAIR PRE} UD CE POSE |S KI ND OF SELF- EV DENT, BUT RATHER THAN 
HAVE YOUR HONOR AND HS CLERKS KI ND OF COMB THROUGH SOVE QLD 
ARTI CLES ABOUT THERANOS, | J UST CALL YOUR ATTENTION TO A FEW 

THERE'S "THE WALL STREET J OURNAL" ARTI CLE AT EG PAGES 1 
THROUGH 12 TITLED " CREAT] NG GROWTH =VWALGREENS DI SM SSED | TS 
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DOUBTS ABOUT THERANOS. " 


THE COURT: COULD YOU CTE THAT AGAIN IT'S AT? 

VR. LOOBY: IT'S AT EG PAGES 1 THROUG 12, SOIT'S 
ECF 586- 2. 

THE COURT: OKAY. THANK YOU. 

MR. LOOBY: SOTHS 1S THE FIRST ARTIGQ.E IN OR 
COVPEND UM OF EXEMPLAR ARTI CLES FROM THE GOVERNVENT' S EXH BIT 
LI Si. 

SO TH S ASSERTS AS FACT THAT THERANGS HAD ACCURACY 
PROBLEMS WTH ITS TESTS. 1 T CONTA NS ANONYMOUS QUOTES FROM 
VWALGREENS EXECUTIVES SAYI NG THAT THEY WERE, UNNAIVED WALGREENS 
EXECUT] VES SAYI NG THAT THEY WERE AFRAID OF GETTING SUED BY 
THERANOS. 

1T TALKS ABOUT A GC VL FRAUD CASE THAT VAS RECENTLY, AT 
THE TI ME 1 T RECENTLY HAD BEEN FI LED BY A THERANGS PATI ENT. 

SO -- | WONT Tl Ck THROUGH THEM ALL, BUT THERE'S ALSO "A 
NEW YORKER" ARTI CLE, AND THS 1S BY A J QURMALI ST NAMED 
KEN AULETTA AND THE TITLE 1S "BLOOD SIMPLER" ANDTHSISA 
2014 ARTICLE, AND THS 1S AT ECF PAGES 32 THROUGH 49. 

| DRAVER YOUR ATTENTI ON TO TH S BECAUSE THE GOVERNVENT | N 
1 TS OPPOSI Tl ON KI ND O TRIES TO DRAWA OD STI NCTI ON BETVEEN 
NEGATI VE NEWB OF THERANOS AND WAT | T CHARACTER! ZES AS POSI TI VE 
NEV® COVERAGE THAT WOULD PREDATE THE MOMENT IN TIME WHEN THE 
GOVERNVENT WOULD SAY THAT THE FRAUD WAS EXPOSED QUOTE- UNQUOTE. 

BUT TH S ARTI CLE PREDATES THAT MOVENT IN TIME ON THE 
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GOVERNVENT' S_ TI MELI NE. 


BUT |1T SAYS, QUOTE, "SOME OBSERVERS ARE TROUBLED BY 
THERANOS' S:_ SECRECY. " 

1T CONTA NS COMVENTARY FROM THE J QURNALI STS ABOUT HOW 
Mb. HOLIMES PRESENTS BOTH | N HER PHYS! CAL PRESENTATION AND HOW 
SHE PRESENTS WHEN TALK! NG TO ROOMS FULL OF PECPLE. 

THOSE ARE HS OW SUB) ECT] VE CPI N ONS ABOUT HOW SHE 
PRESENTS. 

THERE ARE QUOTES FROM QUEST DI AGNOSTI CS EXEQUT! VES TAKI NG 
| SSUE WTH SEVERAL OF THERANOS'S CLA! MS ABOUT | TS TECHNOLOGY 
AND SAYING BROADLY THAT FI NGERSTI CK BLOOD TESTS AREN T RELI ABLE 
FOR CLI N CAL D AGNOSTIC TESTS. 

SO | TH NK, YOUR HONOR, VHERE TH S LEAVES US 1S THAT THE 
GOVERNVENT HAS POSI TED A SERIES OF KI ND GO ROUGLY SKETCHED OUT 
NONHEARSAY PURPOSES TO MOVE IN A POTENT! ALLY MASSI VE AMOUNT OF 
UNFAI RLY PREJ UD Cl AL | NFORIVATI ON AND THESE J OURNALI STS WOULD 
NOT BE ON THE STAND FOR CROSS- EXAM NATI ON BECAUSE THE 
GOVERNVENT DOES NOT | NTEND TO CALL THEM 

THEI R SOURCES, MANY OF THEM ARE ANONYMOUS. THESE SOUND 
BI TES WOULD BE PUT BEFORE THE J URY WTHOUT Ms. HOLMES'S ABI LI TY 
TO CROSS- EXAM NE THE SOURCES. 

SOME OF THE PECPLE WO THE QUOTES ARE ATTRI BUTED TO, 

El THER ANONYMOUSLY OR ATTRI BUTED TO BY NAME, ARE GONG TO BE 
TRIAL WTNESSES IN THE CASE, AND A LOT GO THE CONTENT OF THE 
ARTI CLES Di SCUSS | SSUES THAT OVERLAP WTH THE GOVERNVENT' S 
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ALLEGATI ONS, AND THAT WLL BE AT | SSUE | N THE CASE. 


SO THESE ARTI CLES KI ND CG REALLY HAVE NO PLACE IN THE 
EVI DENCE |N TH S CASE, AND SO WE SUBM T THAT THE COURT SHOULD 
EXCLUDE THEM 

THE COURT: ALL RIGHT. THANK YOu. 
MR BOSTIC 
MR. BOSTICG YES. YOUR HONOR, GOOD AFTERNOON AGAIN 
| TH NK IT'S | MPORTANT TO START WTH THE RELI EF SOUGHT BY 
THE DEFENSE’ S MOTION AND THS 1S THE DEFENSE'S MOTI ON BY THE 
WAY. =| TH NK THE DEFENSE MAKES STRATEG C USE GO RAI SI NG THE 
SPECTER OF THE GOVERNVENT | NTRODUC NG A STACK OF NEWSPAPER 
ARTI CLES AS AN EXH BIT | N THS CASE, HAND NG THEM TO THE J URY 
AND SAYING "HAVE AT IT, YOU CAN RELY ON THESE ARTI CLES FOR THE 
TRUTH OF THE STATEMENTS THEREIN " 

THAT'S NOT AT ALL THE GOVERNVENT’S PLAN THERE'S NO 
REASON TO BELI EVE THAT THAT'S THE GOVERNVENT’S PLAN, BUT LET ME 
J UST SAY 1 T SO THAT IT'S SAI D 

TH S 1S NOT BEFORE THE COURT ON THE GOVERNVENT' S MOTI ON TO 
ADM T ALL 50 OF THE NEVG ARTICLES. THS 1S THE DEFENSE ASK! NG 
THE COURT FOR ONE BLANKET ORDER THAT WOULD EXCLUDE ALL OF THOSE 
MATERI ALS FROM CONS! DERATI ON BY THE J URY |N TH S CASE. 

THE GOVERNVENT S MAIN PO NT IN RESPONSE 1S THAT THE 
DEFENSE PAI NTS WTH TOO FAR BROAD -- FAR TOO BROAD A BRUSH | N 
MAKI NG THAT REQUEST FOR RELI EF. 

THESE ARTI CLES REALLY NEED TO BE VI EVED ON A CASE- BY- CASE 
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BASIS. AND THE GOVERNVENT FAS PROFFERED TO THE COURT THEQRI ES 


QF ADM SSI BI LI TY FOR THESE ARTI CLES TO SHOW TO DEMONSTRATE VY 
A BLANKET ORDER |S | NAPPROPRI ATE FOR THESE CASES. 

THE AUTHORI TY C1 TED BY THE DEFENSE |S QUI TE NARROWIN ITS 
HOLD NG AND THE DEFENSE PO NTS OUT THAT THE GOVERNVENT DOESN T 
HAVE CASE AUTHORI TY SUPPORT] NG | TS SPEC FI C THECRI ES OF 
ADM SSI BI LI TY BUT NOR DOES THE DEFENSE HAVE CASES SUPPCRTI NG 
1 TS ARGUMENT THAT THESE MATER ALS CANNOT COME | N FOR THESE 
NONHEARSAY PURPOSES. 

THE DEFENSE CASES ARE EASILY D1 STI NGQUISHABLE = THE LAREZ 
CASE AND ACLU VERSUS LAS VEGAS ARE BOTH ABOUT OFFER NG NEV6 


ARTI CLES FOR THE TRUTH AND THE ACCURACY OF STATEMENTS THAT WERE 
MADE | N THOSE ARTI CLES. 

SO SQVEONE RELEVANT TO THE LI TI GATI ON MADE A STATEMENT AND 
WAS QUOTED | N THE ARTI CLE, AND A PARTY SOUGHT TO | NTRODUCE THE 
ARTI CLE NOT TO PROVE THAT THE ARTI CLE EXISTED, NOT TO SHOW THE 
EFFECT ON THE READER, BUT AS SUBSTANTIVE PROOF THAT THAT ACTUAL 
STATEMENT WAS MADE. THAT'S NOT HOWTHE GOVERNVENT |S SEEK! NG 
TO USE THE ARTI CLES IN TH S CASE. 

WHEN NECESSARY, | F THE GOVERNVENT NEEDS TO SHOW THAT THE 
DEFENDANT ACTUALLY DI D MAKE A STATEMENT QUOTED | N AN ARTI CLE, 
|1T WLL DO SO VA AN APPROPRI ATE NONHEARSAY MECHAN SM El THER 
TESTI MONY BY THE PERSON WHO HEARD THAT STATEMENT FROM 
Mb. HOLMES AND IN SOVE CASES THERE ARE RECORD NGS OF 
DEFENDANT S CONVERSATIONS WTH J OURNALI STS. 
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THESE ARE THE WAYS THAT A J URY WLL BE ABLE TO CONCLUDE 


THAT STATEMENTS | N THE ARTI CLES ARE ACTUALLY ACCURATE AND THAT 
THE DEFENDANT ACTUALLY MADE THEM OTHERWSE THE ARTI CLES ARE 
COM NG IN FOR DO FFERENT AND PERM SSI BLE PURPOSES. 

REMOVING NEV ARTI CLES FROM THE TRI AL HERE WOULD H DE FROM 
THE J URY AN | MPORTANT TOOL THAT TH S DEFENDANT USED TO 
ACCOVPLI SH THE FRAUD IN TH S CASE, AND THAT'S WY THS 1S AN 
| MPORTANT MOTION, AND THAT'S VY IT'S | MPORTANT THAT THE COURT 
NOT PAI NT WTH TOO BROAD A BRUSH THE VAY THAT THE DEFENSE | S. 

THE | MPORTANT CATEGORY OF FACTS THAT VE' RE TALK! NG ABOUT 
HERE |S NOT, AGAIN, THE FACTS RECORDED | N THE ARTICLES. THE 
GOVERNVENT DOES NOT NEED TO PROVE ITS CASE BY NEV6 ARTI CLES IN 
TH S CASE. 

| NSTEAD, ~THE ESSENTI AL FACTS | NVOLVE HOWTHE CONTENT OF 
THOSE ARTI CLES REFLECTED OVERALL PUBLIC OPI N ON ABOUT THERANGS, 
WH CH 1S RELEVANT |N TH S CASE, AND! N TURN SHAPED READER'S 
VI EWS OF THE COVPANY AND THEI R UNDERSTAND NG OF THE COMPANY'S 
POTENT] AL. NONE OF THS | MPLI CATES THE HEARSAY PROBLEMS RAI SED 
BY THE DEFENSE. 

1'D LIKE TO GO THROUGH THE THREE PERM SSI BLE USES OF THESE 
ART] CLES |F | M GH. 

FIRST, AS TO SHOW-- AS TO THE USE OF SHOW NG FAVORABLE 
PRESS COVERAGE OF THERANOS. THS 1S AN! MPORTANT PART OF THE 
STORY HERE. THE NEV6 COVERAG SERVES AS A USEFUL BAROVETER OF 
PUBLI C CPI N ON WEN | T CAME TO THERANOS. IT'S NOT | MPORTANT 
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THAT THE J URY RELY ON THE TRUTH OF THE STATEMENTS | N THE 


ARTI CLES FOR THEM TO SERVE THAT PURPOSE. | NSTEAD THE J URY 
SHOULD BE ALLOWED TO LOK AT ARTI CLES GENERALLY AND UNDERSTAND 
THAT DURING TH S PERI OD OF TI ME THERE WAS A LOT OF EXC TEMENT 
ABOUT THE COMPANY, THAT THERE WAS FAVORABLE PRESS COVERAGE, 
THAT THERE WAS WDESPREAD PRESS COVERAGE, AND THAT'S | MPORTANT 
FOR A COUPLE OF REASONS. 

FIRST, | T'S PART GQ THE MODE O EV DENCE IN THS CASE, AND 
| KNOW THE DEFENSE TOUCHED ON THS, BUT J UST BRIEFLY. THS VAS 
NOT J UST THE EXI STENCE OF PRESS COVERAGE, BUT QU TE FAVORABLE 
PRESS COVERAGE WTH THE DEFENDANT HERSELF BEI NG FEATURED ON A 
VARI ETY OF MAGAZ] NE COVERS, RECEI Vi NG ADULATI ON FROM THE PRESS, 
AGN N A LOT O HYPE AND EXC TEMENT BU LD NG UP AROUND TH S 
COMPANY, | TS POTENT! AL, THAT WAS THE BENEFIT THAT THE DEFENDANT 
OBTAI NED BY VI RTUE OF THE FRAUD 

THE COURT: |S THAT A PERSONAL BENEFIT OR A COVPANY 
BENEFIT OR CAN YOU DI STI NGU SH THOSE TW? 

VR BOSTIG = SOIT'S CERTAINLY BOTH YOUR HONCR 
ARGUABLY, |T 1S A BENEFIT TO THE COMPANY, BUT | T'S ABSQLUTELY A 
PERSONAL BENEFIT AS VELL. 

AND PEOPLE CAN DIFFER ON VHETHER THEY TH NK THAT CELEBRI TY 
1S A BLESS! NG OR A QURSE. BUT PEOPLE CERTAI NLY SEEK I T OUT, 
YOUR HONOR, AND THE J URY |S ENT] TLED TO CONCLUDE THAT THE 
DEFENDANT S DESI RE TO BE FAMOUS, TO RECEI VE THS PRAISE, THS 
ATTENTI ON WAS PART OF HER MOTI VE FOR ENGAG NGIN THS SCEM TO 
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03:57PM —s 1. DEFRAUD. 

03:57PM 2 AND THE EVI DENCE SHO THAT THE DEFENDANT VAS VERY AVARE 
03:57PM = 3 QF THE PRESS COVERAGE. THE EVI DENCE WLL SHOWAT TRI AL THAT 
03:57PM = 4 THE DEFENDANT CLOSELY MON TORED PRESS CONCERN NG HER AND THE 
03:57PM 5 COMPANY, AND THAT WLL SUPPCRT THE J URY'S | NFERENCE THAT TH S 
03:57PM = & WAS PART OF THE MOTI VE |N TH S CASE. 

03:57PM 7 SQ, AGAIN THS 1SN T ABOUT ASKI NG THE J URY TO ASSUVE THE 
03:58PM 8 TRUTH OF ANY STATEMENTS | N THESE ARTI CLES, BUT 1 T'S ALSO ABOUT 
03:58PM =O MORE THAN J UST THE EXI STENCE OF THE ARTICLES. THE J URY NEEDS 
03:58pm 10 TO UNDERSTAND THAT TH S WAS FAVORABLE COVERAGE THAT BENEFI TTED 
03:58PM 11 THE DEFENDANT. 

03:58PM 12 THE COURT: SO WAT |S THE GOVERNVENT S PLAN | N THAT 
03:58pm 13 REGARD? ~=HOW MUCH DO YOU NEED TO PUT THS ON? 

03:58pm 14 AND PERHAPS THE DEFENSE WOULD STI PULATE, YES, THAT VE' LL 
o3:sspm 15 STI PULATE THAT TH S STARTUP WAS VELL PUBLI CG ZED FOR MANY YEARS. 
03:58PM 16 1T WAS IN THE MDA, IT WAS IN THE MEDA‘S ATTENTION AND IT 
03:58PM 17 WAS IN THE PUBLIC EYE. 

03:58pm 18 MR. BOSTIG SQ YOUR HONCR, SOVETI MES A PARTY IN 
03:58pm 19 LI Tl GATI ON WLL AGREE TO STI PULATE TO SQVETH NG BECAUSE THE 
03:58pm 20 | MPACT OF THE EVI DENCE WLL ACTUALLY BE MORE UNFAVORABLE TO 
03:58PM 21 THEI R CASE. | SUSPECT THAT | F THEY WERE WLLI NG TO STI PULATE 
03:58PM 22 TO THAT, THAT M GHT BE THE REASON 

03:58PM 23 | TH NK IT'S | MPORTANT FOR THE J URY TO SEE THE EXTENT OF 
03:58PM 24 TH S COVERAGE. | DONT THNK IT REQU RES A LARGE VOLUM O 
03:58PM 25 EVI DENCE. | TH NK A SAMPLING OF MAGAZINE COVERS AND SOVE 
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SAIVPLE LANGUAGE FROM THOSE ARTI CLES SHOW NG THAT TH S VAS 


POSI Tl VE COVERAGE OVER THE RELEVANT PERI OD O TI ME WOULD BE 
SUFFI CENT. 

SO, AGAIN, | DONT TH NK VE' RE TALK NG ABOUT A LARGE 
VOLUME OF EVI DENCE, NOR |S THS THE MOST | MPORTANT USE OF THESE 
ARTI CLES. 

THE SECOND CATEGORY OF PERM SSI BLE USE GETS | NTO SQVETH NG 
A LITTLE MORE | MPORTANT, AND, THAT 1S, TO SHOWTHE EFFECT ON 
WTNESSES WHO READ THE ARTI CLE AND HOWIT | NFORMED THE! R 
DEC SI ONVAKI NG 

SO THE EVM DENCE AT TRI AL WLL SHOWTHAT THE CONTENT OF 
NEV® ARTI CLES | NFLUENCED THE DEC SI ONVAKI NG OF WTNESSES | N 
TH S CASE, AND THAT'S TRUE AS TO! NVESTORS | N PARTI CULAR 

THE COURT: SO1F THERE WERE ARTI CLES THAT WERE PUT 
| N Bl NDERS, MARKETING BI NDERS, PROSPECTUS, AND A POTENT! AL 
| NVESTOR HAD BENEFIT OF THAT, THAT'S A Di FFERENT STORY THAN 
J UST A STANDALONE ARTI CLE | GUESS. 

MR. BOSTIG CORRECT. AND THAT, YOUR HONOR, VE'LL 
GET | NTO THE TH RD CATEGORY VHERE THE THEORY AND THE ALLEGATI ON 
1S THAT THE DEFENDANT ACTIVELY USED THESE ARTI CLES AS A VEH CLE 
TO PRESENT M SREPRESENTATI ONS TO THE VICTIMS IN THS CASE. SO 
THAT’ S CATEGORY THREE. 

CATEGORY TWO, THOUG4 EVEN AS TO ARTI CLES THAT VWEREN T 
SENT BY DEFENDANT TO POTENT] AL | NVESTORS, DEFENDANT CERTAI NLY 
KNEW THAT THESE ARTI CLES WERE OUT THERE, GENERALLY SPEAKI NG 
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AND THEY' RE ADM SSI BLE FOR THE EFFECT THAT THEY HAD ON 


| NVESTORS WHO VERE DEC 0D NG WHETHER TO PART WTH THEI R MONEY 
AND PURCHASE SHARES | N THERANOS. 

THE COURT: BUT | SN T THAT CATEGORY THREE? 

VR. BOSTIG SO CATEGORY THREE WOULD | NVCLVE AN 
ACT] VE USE BY THE DEFENDANT WERE THE DEFENDANT ACTUALLY HAD A 
ROLE El THER | N RATI FY! NG THE CONTENT OF THE ARTI CLE CR 
SPEC FI CALLY DI RECTI NG THAT ARTI CLE TOWARDS AN | NO Vi DUAL 
DEFENDANT OR, EXCUSE ME, AN | NO Vi DUAL Vi CTI MQR AT LEAST 
PUBLIC Z1 NG | T ON THE THERANGS VEBSI TE. 

THE COURT: AND DOESN T CATEGORY TVW ISNT THAT 
SOVETH NG THAT 1S NOT WTHN HER CONTROL? THAT'S MDA 
ATTENTI QN) AND THAT'S POLLING AND THAT'S REALLY UP TO THE 
WH MS OF THE ED TORS AND EVERYBODY |S A J OURNALI ST THESE DAYS 
1'M TOLD 

SO 1S THAT FAIR TO HOLD HER TO BE SOVEWAT RESPONSI BLE 

UNLESS YOUR THEORY |S SHE PURSUED THAT ATTENTION SHE PURSUED 
THAT CELEBRI TY, AND MADE HERSELF AVAILABLE FOR X MAGAZ] NES. 

VR. BOSTIG THAT'S CERTAI NLY TRUE, YOUR HONOR, AND 
THE J URY WOULD BE REASONABLE TO! NFER THAT. BUT TH S CATEGORY 
1S LESS ABOUT ATTRI BUTI NG STATEMENTS TO DEFENDANT, LESS ABOUT 
BLAM NG HER FOR THE CONTENT OF THE ARTI CLES, AND MRE ABOUT 
SI MPLY RECOGN ZI NG HOW THESE ARTI CLES AFFECTED | NVESTORS 
THOUGHT PROCESSES, FOR EXAIVPLE. AND THE WAY THAT HAPPENED |S 
THE ARTI CLES MADE | T A LOT EASIER FOR THESE Vi CTI Mb TO BE 
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DEFRAUDED, TO PUT | T BLUNTLY. 


THE EX! STENCE OF ALL OF TH'S HYPE AND EXC TEMENT AND 
FAVORABLE COVERAGE ABOUT THERANOS CREATED A SENSE OF URGENCY IN 
| NVESTORS, THEY D DN T WANT TO MSS QUT ON WAT VAS GONG TO 
BE, ACCORD NG TO THE COVERAGE, A LUCRATI VE | NVESTIMENT 
OPPORTUN TY. THE ARTI CLES PRESENTED A LOT OF FAVORABLE 
| NFORIVATI ON ABOUT THERANOS AND WAT | TS TECHNOLOGY COULD DO 

THE GOVERNVENT |S ENT] TLED TO ARGUE THAT DEFENDANT 
EXPLO TED THAT FAVORABLE COVERAGE AND THEN | T PAVED THE VAY FOR 
THE FRAUD THAT SHE ENDED UP COMM TTI NG 

SO AGAIN THS 1S NOT ABOUT CON CTI NG THE DEFENDANT FOR 
THE CONTENT OF THOSE PARTI CULAR ARTI CLES. 

THE EV DENCE WLL SHOWTHAT THE DEFENDANT REPEATED THE 
LIES | N THESE ARTI CLES AND REPEATED THOSE FALSE STATEMENTS TO 
THE | NO Vi DUAL Vi CT] M5 OR CAUSED THOSE FALSE STATEMENTS TO GO 
TO THE Vi CTI Ms. 

BUT THE ART] CLES THEMSELVES PRI MED THE Vi CTI MS TO BE 
RECEPT] VE TO THAT DECEPTION AND THAT |S AN | MPORTANT ELEMENT 
QF THE STORY THAT THE J URY SHOULD NOT MSS OUT ON 

1' LL J UST PONT QUT ALTHOUGH NEI THER SI DE CG TES A CASE 
| NVOLM NG TH S PARTI CULAR FACT PATTERN, OF COURSE, THAT 
NONHEARSAY USE, THE USE OF NEV@ ARTI CLES TO SHOWTHE EFFECT ON 
THE READER |S WELL ESTABLISHED AND THERE'S NO REASON TO 
DEVI ATE FROM THAT STANDARD RULE | N TH S CASE. 

FI NALLY, THE TH RD CATEGORY, THE TH RD PERM TTED USE. 
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TH S 1S | MPORTANT BECAUSE ARTI CLES ADM TTED UNDER TH S THEORY 


WLL DEMONSTRATE HOW THE DEFENDANT DI DN T J UST BENEFIT FROM THE 
EX] STENCE OF THESE ARTI CLES, BUT ACTIVELY COURTED ATTENTI ON 
FROM THE PRESS AND SPEC FI CALLY | N ECTED THESE FALSE STATEMENTS 
| NTO THE NEV6 MDA 

SO HERE THERE WLL BE | NSTANCES, OF COURSE, WERE THE 
GOVERNVENT WLL USE TESTI MONY FROM J OURNALI STS OR RECORD NGS OF 
| NTERV EV TO SHOWTHAT, YES, THE DEFENDANT DID MAKE A 
PARTI] QULAR STATEMENT. 

BUT AN ARTI CLE SHOULD ALSO BE ADM SSI BLE | F THE EV DENCE 
SHOWS THAT THE DEFENDANT VAS | NTERVI EVED BY A J OURNALI ST, SAWA 
COPY OF THE ARTI CLE BEFORE IT VAS PUBLI SHED | NCLUD NG SPEC FIC 
STATEMENTS, HAD THE CHANCE TO CORRECT ANYTH NG AND D DNT, AND 
LET THOSE FALSE STATEMENTS END UP IN THE ARTI CLE. 

THE ACT OF DECI N NG TO TAKE THE OPPORTUN TY TO CORRECT 
SOVETH NG THE ACT OG APPROV NG THAT ARTI CLE BEFORE | T WAS 
PUBLI SHED SHOULD COUNT HERE. 17'S NOT THE SAME TH NG AS ASKING 
THE J URY TO BELI EVE THE STATEMENTS | N THE ARTI CLE WTHOUT ANY 
EVI DENCE OF THE DEFENDANT’ S STATEMENTS QR RATI FI CATI ON 

S| M LARLY, THE J URY SHOULD BE ABLE TO HEAR ABOUT AT LEAST 
ONE | NSTANCE VHERE THE DEFENDANT VAS CONFRONTED WTH FALSE 
STATEMENTS | N A NEV@ ARTI CLE FOLLOW NG HER | NTERV EWAND 
DEC DED NOT TO DO ANYTH NG ABOUT IT. 

HERE AGA) N 1T'S THE FACT OF THAT CONFRONTATION IT'S THE 
DEFENDANT S DEC SI ON NOT TO DO ANYTH NG TO CORRECT THE FALSE 
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STATEMENT | N THAT ARTI CLE THAT |S THE RELEVANT FACT FOR THE 


J URY. AND THS 1S A CASE OUTLI NED QR A SI TUATI ON OQUTLI NED | N 
THE GOVERNVENT' S BRI EFI NG WHERE AN | N HOUSE THERANOS ATTORNEY 
ACTUALLY BROUGHT TO THE DEFENDANT’ S ATTENTION FALSE OR 

M SLEADI NG STATEMENTS | N AN ARTI CLE THAT RESULTED FROM HER 

| NTERV| EV, AND SHE DD NOTH NG TO REACH OUT TO THE J OURNALI ST 
QR CORRECT THAT FALSE | NFORIMATI ON 

WHY SHOULD THE J URY BE PRECLUDED FROM HEARI NG ABOUT THAT? 

FI NALLY, THE DEFENDANT SHOULD BE RESPONSI BLE FOR ARTI CLES 
THAT SHE CAUSED TO BE SENT TO | ND Vi DUALS, WHETHER THOSE ARE 
POTENT] AL | NVESTORS, AND, THEREFORE, POTENT! AL Vi CTI MS IN THE 
CASE OR THE PUBLIC AT LARGE. 

THE EV DENCE WLL SHOWTHAT, AGA N, THE DEFENDANT VAS VERY 
| NVOLVED | N MON TORI NG PRESS COVERAGE OF THERANOS AND HERSELF 
AND VERY ACTIVE | N DEC 0 NG WAT ROLES, OR EXCUSE M, IN 
DEC DO NG WAT ARTI CLES WOULD BE SENT TO | NVESTORS OR PUBLI SHED 
ON THERANOS' S WEBS! TE OR ON SOO AL MDA 

BY SEND NG OUT THAT | NFORIVATI ON THE DEFENDANT WAS 
| NM TING POTENT] AL Vi CTl M5 TO RELY ON THAT | NFORWATI ON AND 
ADOPT] NG THE STATEIMENTS THERE! N 

1T CANNOT BE THE CASE THAT A FRAUDSTER CAN H DE BEH ND THE 
SOURCE OF | NFORIVATI ON VHEN | T'S THE FRAUDSTER HERSELF WHO 1S 
ACT] VELY SEND NG THAT | NFORIVATI ON AROUND AND C ROULATI NG IT TO 
Vi CTI MS. = THAT WOULD BE TOO GREAT A LOOCPHCLE. 

AS TO "THE WALL STREET J OURNAL" ARTI CLE AND SOVE OF THE 
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NEGATI VE PRESS COVERAGE, AGAIN LET ME EMPHASIZE, THE 


GOVERNVENT DOES NOT | NTEND TO | NTRODUCE ANY OF THAT FOR THE 
TRUTH OF THE MATTERS ASSERTED | N THOSE ARTI CLES. 

FOR EXAMPLE, "THE WALL STREET J OURNAL ARTI CLE" FROM 
OCTOBER 2013 REVEALED THAT THERANGS VAS RELY! NG ON TH RD PARTY 
MANUFACTURED DEVI CES. THAT WLL BE PROVEN THROUGH AN ABUNDANCE 
QF OTHER EVI DENCE IN THE CASE. VE WONT BE ASK NG THE J RY TO 
BELI EVE THAT BECAUSE THE ARTI CLE SAYS SQ. BUT THAT 
"WALL STREET J OURNAL" ARTI CLE 1S AN | MPORTANT LANDVARK | N THE 
TI MELI NE OF TH S CASE BECAUSE | T SHO WHEN KNOWEDGE OF THE 
ALLEGED FRAUD BECAME PUBLIC 

AND ESPEC ALLY | MPORTANT THERE ARE DEFENDANT’ S AND HER 
COCONSP! RATOR' S REACT] ONS TO THAT ARTI CLE | N THE TI ME PERI OD 
FOLLOW NG THE RELEASE OF THE ARTI CLE VHERE |T VAS SEEN THAT 
DEFENDANT AND OTHERS DOUBLE DOWED ON THE PREVI OUS 
REPRESENTATIONS. THAT |S CERTAINLY RELEVANT TO | NTENT TO 
DEFRAUD, | T'S CERTAI NLY RELEVANT TO KNOWLEDGE, AND! T SHOULD BE 
ADM SSI BLE. 

SO |' M HAPPY TO ANSVER ANY OTHER QUEST] ONS THAT THE COURT 
M GHT HAVE ABOUT THOSE CATEGORIES. OTHERWSE I'LL -- 

THE COURT: | J UST HAVE ONE QUESTION THE ARTI CE 
THAT WAS | DENT] FIED AS | TH NK NUMBER 5, WAS THAT SHARED? DO 
YOU KNOV? WAS THAT SHARED WTH | NVESTORS OR WTH THE BOARD? | 
TH NK IT'S NUMBER 5. 
DO YOU HAVE ANY KNOWEDGE GO THAT? 
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VR. BOSTIG YOU KNOW | DONT KNOW OFFHAND 


YOUR HONOR, =| APQLOG ZE. | DO KNOWTHT A VARIETY OG ARTI CLES 
WERE ACT] VELY POSTED ON THE VEBSI TE, TWEETED WTH MS. HOLMES'S 
APPROVAL OR SHARED WTH THE BOARD OF | NVESTORS. | DON T KNOW 
FOR THAT O\E CFFHAND. 

THE COURT: ALL Ri GT. 

VR. BOSTICG BUT THAT'S PART OF THE GOVERNVENT' S 
PO NT |S THAT TO EXCLUDE ALL OF THESE ARTI CLES AT TH S TI ME 
WTHOUT ALLOW NG THE GOVERNVENT TO MAKE THAT SHOW NG AS TO WHY 
| NO) Vi DUAL ARTI CLES M GHT MATTER |S PREIMATURE. 

THE COURT: ALL RIGHT. THAN YOu. 

| GUESS MY FIRST QUESTION) MR LOOBY, |S, 1S 1 T PREMATURE 

TO RULE ON TH S MOTION NOV? AND SHOULD | DEFER THS TO THE 
TIME AND PLACE | F THE GOVERNVENT SEEKS TO | NTRODUCE ANY 
ARTI CLES, AND THEN YOU LL REM ND MO EVERYTH NG THT VE' VE 
11 SCUSSED TH S AFTERNOON 

MR. LOOBY: YOUR HONOR, | TH NK IT WOLD BE FAIR TO 
DEFER |T |N PART. | TH NK VE STILL WOULD REQUEST AN ORDER 
YOU KNOW THE GOVERNVENT DD CONCEDE THAT | T'S NOT OFFERI NG 
THESE ARTI CLES FOR THE TRUTH OF THE MATTER ASSERTED =| TH NK 
THAT’ S | MPORTANT. = THAT’ S AN | MPORTANT CONCESS! ON 

| O DON T HEAR MICH O THE DEFENSE O WAT! WLL QL TH, 

LI KE, THE BACKGROUND | NFORVATION | GOT A LITTLE CONFUSED 
ABOUT VH CH CATEGORIES MR BOSTIG HOW HE WAS NUMBER NG THEM 
BUT |'M NOT SURE THAT | HEARD A ROBUST DEFENSE OF THE THEQRY OF 
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KI ND OF WAT BACKGROUND | NFORIATI ON |S AVAILABLE TO THE -- TO 


LI KE THE GENERAL PUBLIC 

AND | TH NK THAT THE COURT COULD RULE THAT THAT'S NOT 
REALLY AN APPLI CABLE THEORY THAT WLL BE AVAILABLE TO THE 
GOVERNVENT. 1 T'S NOT PREMATURE TO RULE | N THAT MANNER NOW 
BECAUSE, | MEAN THESE EXH BITS ARE ON THE GOVERNMENT S EXH BIT 
LIST. TRIAL 1S APPROACH NG THE SHEER VOLUME O NEVE MDA 
THAT THE GOVERNVENT HAS CHOSEN TO Di SCLOSE AS EVI DENCE THAT IT 
M GHT SEEK TO ADMT, | T POSES REAL TRI AL PREPARATI ON | SSUES 
ABOUT KNOW NG WAT EV DENCE 1S OR ISN T IN THE CASE. 

BECAUSE WEN IVR. BOSTI C TALKS ABOUT ARTI CLES THAT VERE 
El THER SHARED WTH | NVESTORS OR ARTI CLES HE SEEMED -- HS 
ARGUMENT SEEMED TO PRESUVE THAT THE GOVERNVENT WOULD ACTUALLY 
OFFER PROOF ON ALL OF THOSE FACTORS THAT | HAD PUT FORVARD AS 
THEM NEED NG TO ME, VWH CH WOULD BE THAT M5. HOLMES ACTUALLY 
SHARED THE ARTI CLE, THAT AN | NVESTOR RECEI VED | T AND REV EVED 
1T, THAT | T CONTAI NED A M SSTATEMENT THAT M5. HOLIVES WAS AVARE 
AND ALLEGED TO HAVE BEEN AVARE OF THE M SSTATENENT. 

THE GOVERNVENT S_ EXPLANATI ON SOUNDS LI KE THEY PRESUVE THAT 
THEY' RE GONG TO DO FAVE TO DO ALL OF THAT, AND VE SUBMT THAT 
THAT’ S GONG TO BE A VERY SIVMALL NUMBER OF ARTI CLES PROBABLY 
THAT VE' RE TALKI NG ABOUT. 

BUT THE GOVERNVENT' S LI ST HAS 50 ARTICLES ON IT, AND THEIR 
THEQRI ES OF ADM SSI BI LI TY SUGGEST THAT BAS! CALLY ANY ARTI CLE 
ABOUT THERANOS |S FAIR GAME BECAUSE ALL OF THS POS! TI VE 
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PUBLIC TY |S | LL- GOTTEN | SUPPOSE BECAUSE THEY' RE LABELLI NG | T 


POSI Tl VE, BUT THEN MR BOSTIC SAYS BUT SHE REPEATED THE 
M SSTATEMENTS | N THEM D RECTLY TO | NVESTCRS. 

SO THAT KI ND OF GVES AWAY THE GAM. — THEY' RE ACTUALLY 
BEI NG OFFERED TO SHOW THAT THERE VAS M SSTATEMENTS MADE BY 
Mb. HOLMES | N VA CH CASE THERE'S THE THRESHOLD QUESTI ON GF, 
WELL, DD M6. HOLMES MAKE THE STATEMENT? AND THE J OURNALI ST 1S 
NOT GONG TO BE CALLED IN TO TESTI FY TO THAT TO BE 
CROSS- EXAM NED TO THAT. 

SO | TH NK THAT THAT THRESHOLD | SSUE, HEARSAY | SSUE REALLY 
PRECLUDES THAT ENTIRE FI RST BUCKET OF, | WOULD SAY, J UST LI KE 
| NFORIVATI ON ECOSYSTEM 

AND | TH NK, YOUR HONOR, YOU KI ND O HT THE NAIL ON THE 
HEAD WHEN YOU ASKED ABOUT THE DEGREE OF CONTROL OF MS. HOLMES 
M GHT HAVE ABOUT KI ND OF HOWSTORI ES SPI N QUT ABOUT A COMPANY. 
| TH NK THAT THAT'S ACTUALLY LI KE A GOOD PO NT TO MAKE. | 
MEAN, WEN YOU SI T DOW FOR AN INTERV EWWTH A J OURNALI ST, YOU 
KNOW YOU GVE AN INTERV EWAND IN CONTROL, EXCEPT | N | NSTANCES 
WHERE YOU ARE G VEN KI ND GO A PREVI EWO WAT THE ARTI CLE WOULD 
BE, WHCHINTHS CASE 1S GONGTO BE A VERY LI MTED SET O 
ARTI CLES, THAT'S KI ND OF THE END GO YOUR CONTROL OVER WAT 
HAPPENS. 

AND SO THE | DEA THAT SOVEBODY WO!S AT THE CENTER O A 
MED A KI ND OF, | GUESS YOU COULD SAY J UST A MED A ECOSYSTEM 
THAT THEY' RE KI ND OF IN CONTROL OF EVERY STATEMENT OR EVERY 
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CHARACTERI ZATI ON OF THEI R OW STATEMENTS AND KI ND GF 


PUPPETEERI NG THAT 1S A LITTLE BIT QUTDATED AND! T DOESN T 
REFLECT REALI TY. 

SO THE | DEA THAT THERE'S Go NG TO BE ANY ARTI CLE ABOUT 
THERANOS 1S SQVETH NG THAT COULD HAVE | NFLUENCED AN | NVESTOR 
BECAUSE THEY GOT CAUGHT UP | NTO THE FRENZY, VHCH!I'MALSOA 
LITTLE BIT SUSPI GQ QUS THAT AN | NVESTOQR |S GONG TO COME IN AND 
SAY, YOU KNOW | INVESTED BECAUSE | GOT CAUGHT UP IN A FRENZY 
ALSO DOESN T RING TRUE OF WAT THE EVI DENCE AT TRIAL WLL SHOW 

AND THEN THE SECOND BUCKET | TH NK 1S ALSO RIPE FRA 
RULI NG NOW PRETRI AL | F YOUR HONOR |S SO PRED SPOSED, AND THAT'S 
THE MOTIVE BUCKET, BECAUSE, AGAIN, THE GOVERNVENT DOESN T WANT 
TO STI PULATE TO THE FACT OF POSI TI VE PRESS WH CH YOUR HONOR HAD 
SUGGESTED. 

THEY DON T WANT THAT BECAUSE THEY WANT THESE ARTI CLES IN 
THAT HAVE THESE KI ND OF SUB) ECT! VE TAKES ON THE COVPANY AND 
THAT REFLECT THE AUTHORI AL PO NT O VIEW AND SOVETI MES, EVEN 
| N THE PERI OD OF TI ME BEFORE, | N THE BUCKET THAT THE GOVERNVENT 
M GHT CHARACTER! ZE AS POS! TI VE, THERE ARE SKEPT] CAL QUOTATI ONS, 
SOURCE OR TAKES ON THE EVI DENCE, AND THESE ARE FACTS AND PECPLE 
THAT THE J URY |S GONG TO MEET | N PERSON 

WE SUBM T THAT THERE'S J UST NO REASON TO HAVE THESE 
ARTI CLES PUT | N KI ND OF STACK] NG ON TCP OF EACH El THER TO PROVE 
A MOorl VE FOR PUBLIC TY WHEN THEY POSE THOSE 403 RI SKS. 

| TH NK FOR THE EFFECT ON THE READER AND FOR THE 
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ENDORSEMENT OG RCULATI ON THEORIES, | TH NK | KI ND GO ALREADY 


D1 SCUSSED TH S A LITTLE BIT | N M REBUTTAL, BUT | TH NK THAT 
THERE ARE GO NG TO BE SOME THRESHOLD FACTUAL SHOW NG THAT THE 
GOVERNVENT |S GONG TO HAVE TO MAKE TO BE ABLE TO CLEAR THE 
HEARSAY | SSUE. 

| STILL -- WE DONT REALLY HAVE ANY AUTHCRI TY FROM THE 
GOVERNVENT THAT THE HEARSAY | SSUES WLL BE SOLVED BY THAT, AND 
AT THAT PO NT 1 T'S GONG TO BE THEIR BURDEN TO ADM T THE 
EVI DENCE. SO MAYBE THOSE ARE | SSUES UPON VH CH THE COURT COULD 
DEFER RULING BUT | TH NK THAT THERE |S ROOM HERE FQ A 
PRETRI AL RULI NG THAT WLL SET THE PARTI ES' EXPECTATIONS KI ND OF 
ABOUT WHAT THE PLAYING FI ELD |S. 

AND THEN | FI NALLY WANT TO SAY ONE LAST TH NG ABOUT KI ND 
OF THE NEGATIVE -- WHAT THE GOVERNVENT |S CALLI NG THE NEGATIVE 
MED A COVERAGE. SO! TH NK "THE VALL STREET J OURNAL" ARTI CLE, 
THE OCTOBER 2015 ARTI CLE BY J OH CARREYROU THAT IMR BOSTI C 
SPEC FI CALLY MENTIONED THS1S ALSOIN DEFENSE EXH BIT 48, 
EG 586-2. AND THE TITLE OF IT 1S "HOT STARTUP THERANOS HAS 
STRUGGLED WTH | TS BLOOD TESTI NG TECHNOLOGY." AND THAT'S AT 
ECF PAGES 12 TO 24. 

AND THE GOVERNVENT SAYS, WELL, WE NEED TO PUT THS IN 
EVI DENCE TO KI ND OF SHOWTHE EFFECT, LI KE Mb. HOLMES'S RESPONSE 
TO 1T OR THE COVPANY' S RESPONSE TO | T. 

| WOULD SUBM T THAT THE ARTI CLE | TSELF DOES NOT NEED TO BE 
ADM TTED FOR THOSE PURPOSES, AND THERE'S VERY SERIOUS CONCERNS 
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ABOUT ADM TTI NG | T FOR THOSE PURPOSES. 


| T'S SQURCED FROM FCRIVER EMPLOYEES, MOST OF WHOM ARE 

ANONYMOUS COMVENT] NG ON THERANOS' S BLOOD TESTI NG PROCEDURES. 

THE COURT: SQ MR LOOBY, |S THE COURT GONG TO BE 
PUT | N A POSI Tl ON OF EXEQUT] VE ED TOR AND HAVE TO READ THE 
ART] CLES AND THEN MAKE A DETERM NATI OVP 

MR. BOSTIG |S THAT ULTI MATELY WAT 1S GONG TO HAVE TO 
HAPPEN TO DETERM NE ADM SSI BI LI TY | N SOME OF THESE | SSUES THAT 
MR. LOOBY |S TALK! NG ABOUT? 

VR. BOSTIG =YQUR HONGR, | TH NK NOT. 

FOR ONE TH NG IF THERE ARE CERTAIN LI NES QR STATEMENTS IN 
THE ARTI CLES THAT CAUSE THE DEFENSE CONCERN FOR EXAMLE, | 
KNOW THE DEFENSE H GLI GHTED FOR THE COURT A NUMBER OF NEGATIVE 
OR UNFAVORABLE STATEMENTS | N THE ARTI CLES, | NCLUD NG SOVE OF 
THE ARTI CLES THAT ARE OVERALL POSI TI VE. 

THE GOVERNVENT |S WLLI NG TO WORK WTH THE DEFENSE TO 
REDACT THOSE STATEMENTS, | F NECESSARY. THAT COULD BE ONE 
POSS! BLE SOLUTION =| TH NK THAT THE WAY THAT THESE ARTI CLES 
COME |N WLL MAKE A DO FFERENCE. 

AS TO "THE WALL STREET J OURNAL ARTICLE," | DOTHNK IT'S 
NECESSARY FOR THE J URORS TO UNDERSTAND SOME OF THE CONTENT OF 
THAT ARTI CLE | N ORDER TO HAVE ANY UNDERSTAND NG OF WAT 
M5. HOLES AND THE COVPANY DO! N RESPONSE BOTH BEFORE AND AFTER 
THAT ARTI CLE COVES QUT WTHOUT THE SUBSTANCE OF THE ARTI CLE NOT 
| NTRODUCED FOR THE TRUTH BUT AT LEAST AVAILABLE TO THE J URY, 
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THEY' LL HAVE NO WAY TO J UDGE OR UNDERSTAND WAT AND WHY THE 


DEFENDANT TAKES CERTAIN ACTI ONS. 

THE COURT: OKAY. THANK YOU. 

MR. LOOBY: YOUR HONOR, | WOULD SAY THE TITLE KI ND 
OF SAYS |1T ALL AND WLL EXPLAIN 1T ENOUGH "HOT STARTUP 
THERANOS HAS STRUGGLED WTH | TS BLOOD TESTI NG TECHNOLOGY. " 

THE ARTI CLE | TSELF CONTA! NS QUOTES FROM PHYS! CG ANS AND 
NURSES AND PATI ENTS, SOVE OF WHOM THE J URY WLL MEET AS TRI AL 
WTNESSES. 1 T CONTAINS TR PLE HEARSAY QUOTES FROM THE W DOW OF 
A DECEASED THERANOS EMPLOYEE RELAY! NG | NFORIVATI ON THAT HE 
ALLEGEDLY CONVEYED TO HER ABOUT HS TI ME AT THERANGS. 

| T CONTAINS ASSERT! ONS SOURCED TO LAB EXPERTS, QUOTE, "LAB 
EXPERTS UNNAIMED ABOUT THERANOS' S LAB PRACT] CES THAT SAY THAT 
COULD LEAD TO ERRONEOUS RESULTS. " 

1T'S A GROSSLY PRE) UD CG AL TH NG TO PUT BEFORE THE J URY 
AND FOR THE LI M TED PURPOSE OF KI ND OF EXPLAIN NG THE RESPONSE, 
| DON T TH NK, VE SUBMT, THAT WE DONT TH NK IT WLL BE 
NECESSARY. 

THE COURT: ALL RIGHT. THANK YOU VERY MUCH THANK 
YOU. 

ALL Ri GH. V@' RE DOW TO 565 THAT M CHT BE CONCURRENT 
WTH THE GOVERNVENT S NUMBER 8, | BELI EVE. 

Mp. SAHARI A YES, YOUR HONGR, |'M GONG TO ADDRESS 
THOSE. 
THE COURT: ALL RIGHT. THANK YOU. LET M | NO CTE, 
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TOO, WHLE YOU COVE FORWARD WEN W FIN SH WTH QR DI SCUSSI ON 


ON MLS, | DO WANT TO TALK TO COUNSEL ABOUT A SEALED MATTER 
SO Vé' LL GO| NTOA SEALED SESSI ON AT THE TIME, AND I'LL LET YOU 
KNOW THAT, AND Vé' LL TERM NATE THE PHONE CALL, AND VE' LL G 
| NTO A SEALED SESSI ON 

Mb. SAHARI A UNDERSTOOD. YOUR HONCR. LET M J UST 
GB A PEN 

AMY SAHARI A FOR Ms. HOLMES. 

AS YOUR HONOR | NO CATED THESE ARE TVO RELATED MOTI ONS. 
THEY ARE D STI NCT, BUT THEY RELATE TO SI MLAR | SSUES. THE 
FIRST |S DEFENSE MOTION ECF 565, AND THE SECOND |S THE 
GOVERNVENT S MOT] ON NUMBER 8, ECF 588. 

| CAN TAKE THEM HOWEVER YOUR HONOR WOULD LIKE. | CAN 
ADDRESS OURS AND THEN LET THE GOVERNVENT RESPOND OR | CAN 
ADDRESS THEM ALL TOGETHER VWATEVER |S MOST CONEN ENCE. 

THE COURT: | LIKE EFFICQ ENT -- EFFIGQ ENCY 1S WAT | 
LI KE. 

MB. SAHARIA  ESPEC ALLY AT THS HOUR O THE DAY. 
SO | WLL TRY TO BE EFFI QC ENT. 

J UST TO PUT THE TVO MOTI ONS IN CONTEXT, OUR MOTION 1S 
BASED ON RELEVANCE, RULE 403 AND RULE 404(B) CONSI DERATI ONS AS 
|T RELATES TO CONDUCT AND STATEMENTS BY THERANOS EMPLOYEES. 

THE GOVERNVENT S MOTION J UST TO BE CLEAR, |S NOT ABOUT 
RELEVANCE. IT'S A LI MTED MOTI ON ABOUT KI ND O BASI C HEARSAY 
PRI NG PLES. 1T DOES NOT | DENT] FY THE PARTI CULAR STATEMENTS | T 
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W SHES TO | NTRODUCE. IT'S ASK! NG FQ A SORT OF ABSTRACT RULI NG 


ON HOW THE HEARSAY PRI NO PLES APPLY TO STATEMENTS BY THERANOS 
EMPLOYEES. 

SO BOTH MOTI O\S ARE ABOUT CONDUCT OR STATEMENTS BY 
THERANOS ENPLOYEES, BUT THEY ADDRESS D FFERENT LEGAL QUEST] ONS. 
SO 1 T'S A FUNDAVENTAL PRI NO PLE GO OUR CONSTI TUT] ON THAT A 
DEFENDANT |S CRIM NALLY LI ABLE ONLY FOR HER OW ACTS. 

THERE ARE THREE WELL RECOGNI ZED EXCEPT] ONS TO THAT 
PRIN PLE. ONE 1S FOR CONDUCT BY COCONSPI RATORS. THAT MAY BE 
AN | SSUE FOR ANOTHER DAY IN TH S CASE, BUT THAT'S NOT THE 
SUB) ECT OF TH S PRESENT MOTI ON 

THE SECOND 1S CONDUCT BY ACCOVPLI CES. THAT'S ALSO NOT THE 
SUB) ECT OF TH S MOTI ON 

AND THE TH RD IS STRICT LI ABILITY OFFENSES. WRE FRAUDIS 
NOT ONE OF THOSE OFFENSES. 

ABSENT ONE OF THOSE EXCEPT] ONS, THERE'S NO Vi CARI CUS 
LI ABI LI TY |N THE CRIM NAL LAW M. HOLMES IS NOT Vi CARI CUSLY 
LI ABLE FOR EVERYTH NG THAT HAPPENED AT THERANOS J UST BECAUSE 
SHE WAS CEQ NOR |S SHE Vi CARI OUSLY LI ABLE BECAUSE SHE EXERTED 
SOME SORT OF | NFLUENCE AT THE COMPANY AS ALL CEOS, GO COURSE, 
DO, 

THE GOVERNVENT S RULE 404(B) NOTICE, VARIOUS ARGUVENTS AND 
PLEAD NGS THAT | T HAS MADE IN THS CASE GAVE THE DEFENSE PAUSE 
THAT THE GOVERNVENT | NTENDS TO AT LEAST H NT AT Vi CARI OUS 
LI ABI LI TY TYPE ARGUMENTS TO THE J URY. | T HAS REPEATEDLY PUT AT 
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| SSUE | N VARI OUS | TERATI ONS CF ITS 404(B) NOT] CES CONDUCT BY 


THERANOS AGENTS WTHOUT TYING THAT CONDUCT TO M5. HOLMES. IT 
HAS SAI D TH NGS LI KE "SHE 1S ON THE HOOK FOR WAT HAPPENED AT 
THE COVPANY, " AND THAT WAS THE | MPETUS FOR TH S PARTI CULAR 
MOT ON 

LET ME START WTH THE PARTI CULAR EV DENCE | DENTI FI EDI N 
THE RULE 404(B) Nom) CE, AND THEN |' LL TURN TO KI ND OF THE 
BROADER CONS! DERATI ONS AT TRI AL. 

THE GOVERNVENT PRODUCED A REVI SED RULE 404(B) NOTICE IN 
SEPTEMBER THAT CONTA! NS VAGUE REFERENCES TO THERANOS EMPLOYEES 
AND IN SQVE CASES DOES NOT TIE THAT CONDUCT TO Ms. HOLMES. 

WE CATALOG THOSE AT PAGES 3 TO5 GO QUR MOTION | DONT 
TH NK IT'S NECESSARY FOR ME TO COVER THEM ALL HERE WTH THE 
COURT, | N PARTI QULAR BECAUSE THE GOVERNVENT DOESN T RESPOND TO 
THEM BUT LET MJ UST H GLI GH A FEWO THOSE EXAM-LES. 

THE FIRST |S THAT THE GOVERNVENT | DENT] FI ES THE 
EXPERI ENCES OF VARI OUS PATI ENTS AND SAYS THAT THOSE ARE 
ADM SSI BLE TO PROVE NOT! CE TO Ms. HOLMES, BUT AS TO THREE OF 
THOSE PATI ENTS | T FAILS TO CONNECT THOSE IN 1T'S 404(B) NOTICE 
TO Ms. HOLMES IN ANY WAY, WH CH GAVE US CONCERN THAT THE 
GOVERNVENT | NTENDS TO PURSUE SOVE SORT OF | MPUTED KNOWEDG, 
THEORY CR CONSTRUCT! VE NOT] CE THEORY, AND THERE'S NO BASIS IN 
THE CRIM NAL LAWFQR THAT KI ND OF THECRY. — EI THER Ms. HOLMES 
HAD KNOWLEDGE OR SHE DI DN T HAVE KNOWEDG. 

THE SECOND |S THAT THE GOVERNVENT | DENT] FI ES CONVERSATI ONS 
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BETWEEN UN DENT] Fl ED THERANOS REPRESENTATIVES SUCH AS CUSTOVER 


SERVI CE REPRESENTATI VES AND DOCTORS AND CLAI MS THAT THOSE 
REPRESENTATI VES MADE FALSE STATEMENTS TO THE DOCTORS WTHOUT 
ESTABLI SH NG ANY CAUSAL CONNECT! ON BETWEEN Ms. HOLIVES AND THOSE 
CONVERSATI ONS. 

THAT MAKES THOSE ALLEGATI O\S VERY DJ FFERENT FROM THE 
PRI NO PAL CASE THAT THE GOVERNVENT RELI ES ON THAT | KNOW THE 
COURT 1S FAMLI AR WTH WHCH1S THE CG CCOME CASE, AS MR LOOBY 
CALLED IT, THATS GI-G@ GONE, FROMTHE NNIHGROIT. IN 
THAT CASE THE DEFENDANT ACTUALLY VROTE A SCRI PT FULL OF FALSE 
STATEMENTS, GAVE THAT SCRIPT TO HS EMPLOYEES, AND TOLD THE 
EMPLOYEES WHO TO CALL WTH THAT SCR! PT. 

THE COURT: THOSE WERE CALL CENTER TYPE CONDUCT? 
MB. SAHARI A EXACTLY. THAT'S RIGHT. HE WS HELD 

LI ABLE FOR HS OW CONDUCT. HS CONDUCT WAS IN I NSTRUCTING HS 
EMPLOYEES TO MAKE FALSE STATEMENTS. AND OF COURSE, V¢¥' RE NOT 
CHALLENG NG THAT Mb. HOLMES COULD BE LI ABLE ON A THECRY THAT 
SHE HERSELF Di RECTED PECPLE TO DO SOMETH NG 

QUR CONCERN HERE |S MORE ABOUT THESE BROADER THECRI ES THAT 
SHE'S LI ABLE FOR TH NGS HER EMPLOYEES DO D EVEN IF SHE D DN T 
D1 RECT THOSE TH NGS TO HAPPEN SO THAT'S CATEGORY TVQ 

CATEGORY THREE, WICH! WLL NOT DV/ELL ON IS ONE THAT 
YOUR HONOR TALKED ABOUT WTH MR. WADE, WHICH 1S THE 
GOVERNVENT S ALLEGATI ONS WTH RESPECT TO THE PRODUCTI ON OF THE 
LIS DATABASE TO THE GOVERNVENT AND THE SUBSEQUENT Di SASSEMBLY 
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QF THAT DATABASE. 


THE GOVERNVENT ALLEGED IN 1TS 404(B) NOT] CE THAT THOSE 
ACT] ONS ARE RELEVANT TO Ms. HOLMES'S INTENT. THERE |S NOT ONE 
SHRED OF EVI DENCE TYI NG THOSE ACTIONS TO Ms. HOLMES. WE O DN T 
HEAR ANY SHRED OF EVI DENCE FROM THE GOVERNVENT THE OTHER DAY ON 
THAT TOPIC =ALL THEY SAI D WAS THAT THEY CONTI NUED TO 
| NVEST] GATE. ONE WOULD HOPE THAT THEY WOULD HAVE | NVESTI GATED 
BEFORE MAKI NG THAT | NFLAMVATORY STATEMENT AS TO Mb. HOLMES. 
| ' M CONFI DENT NO SUCH EVI DENCE EXI STS. 

1'M NOP GONG TO DVELL ON THAT SI NCE THAT HAS BEEN COVERED 
AT LENGTH 

THE FOURTH AND TH S TOUCHES ON A PONT THAT VE VERE J UST 
D1 SCUSSING AND TH S 1S THE ONLY ONE VE RESPOND TO! N THEIR 
OPPOS! TI ON BRIEF, |S THAT THEY PO NT TO ACTS BY OUTS! DE COUNSEL 
AND AT BO ES SCH_LLER AS VELL AS THERANGS'S | NS! DE GENERAL 
COUNSEL WTH RESPECT TO "THE WALL STREET J OURNAL" WH CH THEY 
QLAI| MARE EVI DENCE OF Mb. HOLMES'S MENTAL STATE. AGAIN THEY 
FAIL TO TIE THOSE ALLEGATI ONS TO Ms. HOLMES IN ANY WY. 

| N THEIR RESPONSE BRI EF THEY SI MPLY SAY | T'S | MPLAUS! BLE 
THAT SHE D DV T DI RECT THOSE PARTI CULAR ACTIONS. | WOULD 
SUBM T THAT’ S MERE SPECULATION THEY SHOULD COVE FORWARD WTH 
PROOF THAT SHE DI RECTED THESE ACTS AND THEY HAVE NOT DONE SO 
AND TH S 1S A VERY DANGEROUS TERRI TORY G VEN THE ROLE OF 
LAVWERS | N THESE PARTI CULAR ACTI ONS. 

WE TOUCHED ON ONE OTHER CATEGORY THAT |S NOT SPEC FI CALLY 
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MENT] ONED HERE BUT WTH RESPECT TO THE CONDUCT OF THE COVPANY 


VIS-A-VIS THE DEPARTURE OF CERTAIN EMPLOYEES AND WAT HAPPENED 
AFTER THEY LEFT THE COVPANY. 

MY COLLEAGUE CHALLENGED THE GOVERNVENT J UST A FEWM NUTES 
AGO TO ESTABLISH A CONNECT] ON TO M5. HOLMES, AND W AGAIN HEARD 
NO CONNECT] ON WHATSOEVER TO M5. HOLMES | N CONNECT! ON WTH THOSE 
ACT] ONS. 

SO WE WOULD ASK THE COURT TO EXCLUDE ALL OF THE CATEGORIES 
QR ALL O THE EV DENCE THAT VE HAVE | DENTI FI ED AT PAGES 3 TO5 
QF OUR MOTI ON WH CH THE GOVERNVENT HAS NOT TIED TO Ms. HOLMES. 

THE SEPARATE QUESTI ON |S HOWDO WE DEAL WTH TH S | SSUE 
MORE BROADLY AT TRI AL BECAUSE THERE ARE STATEMENTS | N THE 
GOVERNVENT S OPPOSI TI ON BRI EF THAT G VE US GREAT CONCERN THAT 
THE GOVERNVENT DOESN T KNOW WHERE TO DRAWTHE LI NE AND THAT 
THEY MAY CONT] NUE TO H NT AT THESE Vi CARI OUS LI ABI LI TY KI NDS OF 
ARGUIENTS. 

SO J UST AS A FEWEXAMLES, AT CPPOSI TI ON AT PAGE 6 THEY 
SAY M5. HOLMES WAS VELL POSIT] ONED TO ENSURE THAT THE ACTI ONS 
QF THERANOS' S EMPLOYEES AND AGENTS FURTHERED DEFENDANT S 
SCHEMES WENEVER POSSI BLE. 

THEY SAY AGAIN AT CPPOSI TI ON 6, HER WORDS AND ACTI ONS HAD 
A SI GWEFI CANT EFFECT ON THE WAY THERANOS EMPLOYEES Vi EVED THE 
COMPANY. 

THOSE KI NDS OF GENERALITIES ABOUT SI GW FI CANT EFFECTS OR 
| NFLUENCE ARE NOT EVI DENCE. THEY ARE NOT HER OD RECTI NG 
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PARTI] CULAR ACTI O\S TO OCCUR. 


THE GOVERNVENT C1 TES NO CASE | MPUTI NG CRIM NAL LI ABI LI TY 
ON THOSE KI NDS OF GENERALITIES. 

SO WE WOULD ASK THE COURT TO ENTER AN ORDER LAYI NG GROUND 
RULES TO GOVERN TH S TRI AL GO NG FORWARD THAT WOULD REQU RE 
THAT THE GOVERNVENT TO PROVE THAT M5. HOLMES D RECTED VARI OUS 
ACT] ONS TO OCQUR | F THEY ARE GONG TO PUT THESE BAD ACTS CR 
ALLEGED BAD ACTS AND ALLEGEDLY FALSE STATEMENTS BY THERANOS' S 
EMPLOYEES AT | SSUE | N THE CASE, THERE'S A VERY VELL ESTABLI SHED 
GROUND TO DO THAT. |T 1S RULE 104(B) OF THE RULES OF EV DENCE. 

UNDER RULE 104(B), WHEN THE RELEVANCE OF EVI DENCE DEPENDS 
ON WETHER A FACT EXISTS, PROOF MUST BE | NTRODUCED SUFFI C ENT 
TO SUPPORT A FI NO. NG THAT A FACT DOES EXIST. THE COURT MAY 
ADM T THE PROPOSED EVI DENCE ON THE COND TI ON THAT THE PROOF BE 
| NTRODUCED LATER 

SO | F THE GOVERNVENT |S GONG TO ATTEMT TO PUT | NTO 
EVI DENCE ACTS BY THERANOS EMPLOYEES THAT | T ALLEGED TO BE BAD 
ACTS OR FALSE STATEMENTS, | T SHOULD BE REQU RED TO PROFFER AT 
THAT TI ME HOWIT | NTENDS TO CONNECT THAT ACT TO M5. HOLMES SO 
THAT WE DON T END UP IN A SI TUATI ON WERE THEY PUT THAT | NTO 
EVI DENCE AND THEN THAT CONNECTION TO M5. HOLIMES NEVER 
MATERI ALI ZES. 

SO | TH NK WTH THAT MAYBE |' LL LET THE GOVERNVENT RESPOND 
AND THEN VE CAN TURN TO THE GOVERNVENT S MOII ONS, UNLESS YOU 
PREFER FOR ME TO GO FORWARD WTH TH S. 
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THE COURT: WELL, MR BOSTICG ARE YOU SPEAKI NG TO 


TH S? 
VR. BOSTIG YES, YOUR HONOR GOOD AFTERNOON 

ACTUALLY, BECAUSE THESE MOTI ONS ARE SO! NTERRELATED | 
WOULD SUGGEST THAT WE ADDRESS THEM SI MULTANEOUSLY | N PARALLEL. 
| TH NK PART OF THE GOVERNVENT' S PO NT HERE WLL BE THAT 
BECAUSE THE HEARSAY RULES EXPRESSLY PROVI DE AN EXCEPT] ON AND 
PERM T THE | NTRODUCTI ON OF STATEMENTS BY AGENTS AND EMLOYEES, 
THAT THAT DOES ACTUALLY LAY THE GROUNDWORK FOR THE ADM SSI ON OF 
THESE STATEMENTS AND | NCLUD NG THE | NSTANCES THAT Mb. SAHARI A 
J) UST MENTIONED) =SO! TH NK IT DOES MAKE SENSE TO Vi EWTHEMIN 
PARALLEL. 

THE COURT: ALL RIGHT. THAN YOu. 

ONE OF THE QUESTIONS | HAVE, AND! KNOW M. SAHARIA VE 
HAVE TO HAVE A D0 SCUSSI ON ABOUT AGENCY AND THE EXTENT OF AGENCY 
AND VHETHER OR NOT THAT LI ES HERE | N THE EV DENCE AND FACTS IN 
TH S CASE OR NOT, VHETHER QR NOT VE CAN TELL THAT NOWPRETRI AL 
OR WETHER THAT |S SOVETH NG THAT, AS YOU AND OTHERS HAVE 
SUGGESTED TH S 1S SQVETH NG THAT 1S GONG TQ BECAUSE VE KNOW 
TRIALS ARE FLUD VWETHER Q NOT THS |S SOVETH NG THAT THE 
COURT |S GONG TO HAVE TO ENTERTAIN AT THE TI ME OF El THER THE 
ATTEMPT TO | NTRODUCE OR THE MATTER COMES LP. 

MB. SAHARIA SURE. SO TWO RESPOMSES TO THAT. 

| TH NK FOR SURE WHEN VE' RE TALKI NG ABOUT WHETHER AN 

EMPLOYEE |S AN AGENT OF MS. HOLMES FOR THE PURPOSE OF THE 
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HEARSAY RULES, WE DO TH NK THAT THAT 1S NOT AN | SSUE THAT CAN 


BE ADDRESSED NOW THE GOVERNVENT WOULD HAVE TO LAY THE PROPER 
FOUNDATION AT TRIAL, AND | CAN TURN TO WAT THAT FOUNDATI ON 
WOULD LOOK LI KE. 

BUT | DISAGREE WTH IR_sBOSTI.C THAT THESE TWO | SSUES MERGE 
TOGETHER THEY' RE TWO DJ FFERENT GROUNDS FOR EV DENCE TO BE 
ADM TTED ONE O VH CH 1S HEARSAY AND ONE O WICH IS 
RELEVANCE. AND IT MAY CERTAINLY BE THE CASE THAT IF THE 
GOVERNVENT CAN ESTABLISH UNDER THE FACTORS THAT | ' LL Di SCUSS 
THAT A PARTI CULAR EMPLOYEE SHOULD QUALI FY AS AN AGENT OF 
Mb. HOLMES SO THAT A STATEMENT CAN COVE IN AS -- FOR THE TRUTH 
QF THE MATTER ASSERTED UNDER THE HEARSAY RULES, THAT'S Q\E 
TH NG BUT TO SAY THAT Mb. HOLMES 1S THEN CRIM NALLY LI ABLE FOR 
THE ACTS O AN AGENT, THAT IS J UST SAYI NG THERE 1S Vi ARI OS 
LI ABI LI TY UNDER THE SUBSTANTIVE CRIM NAL LAW AND THERE'S NO 
AUTHOR TY FOR THAT. 

THE GOVERNVENT HAS NOT C TED ANY AUTHORITY, AND THAT WOULD 
BE | TH NK A FLAGRANT Vi CLATI ON OF THE DUE PROCESS CLAUSE. 

SOQ, AGA'N, THESE ARE TWO DIFFERENT | SSUES. ONE, WAT IS 
SHE SUBSTANTIVELY LI ABLE FOR? AND THAT GOES | NTO WAT IS 
RELEVANT, VAT COMES | NTO THE CASE. 

A TOTALLY SEPARATE QUEST] ON, ALTHOUGH | T | NVOLVES THE SAME 
| SSUES, |S UNDER THE HEARSAY RULES WAT STATEMENTS CAN COME IN 
FOR THE TRUTH OF THE MATTER ASSERTED 

SO |' M HAPPY TO TURN TO THAT PARTI] CULAR HEARSAY QUEST] ON 
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AS | MENTIONED THE GOVERNVENT |S ASKI NG THE COURT TO 


ADM T UN DENTI Fl ED STATEMENTS. | DON T TH NK THE COURT COULD 
ADM T ANY STATEMENTS AT THS PONT. IT'S REALLY K ND O AN 
ABSTRACT Di SCUSSI ON ABOUT THE APPLI CAT] ON OF THE HEARSAY RULES. 

AND WAT THE GOVERNVENT |S ASKI NG FOR IN PARTICULAR IS A 
BLANKET RULI NG THAT EVERY STATEMENT BY EVERY THERANOS EMPLOYEE 
1S NONHEARSAY, AND THUS ADM SSI BLE FOR | TS TRUTH AS A STATEMENT 
BY Ms. HOLMES'S AGENT. 

NOW WE KNOW UNDER N NTH CG ROUT LAWTHAT VE LOOK TO 
COMVON LAW AGENCY PRI NO PLES TO DEC DE WHOIS AN AGENT UNDER 
RULE 801(D)(2)(D). UNDER COWVON LAWAGENCY PRI NC PLES, 
EMPLOYEES AT THERANOS WERE NOT Ms. HOLMES'S AGENTS. THEY WERE 
AGENTS OF THERANOS, J UST LI KE SHE AS CEO WS AN AGENT OG 
THERANOS. 

THE TWO -- MS. HOLMES AND EMPLOYEES OF THERANOS VERE 
EFFECT] VELY COAGENTS OF THERANOS, AND VE C TED THE RESTATEMENT 
QF AGENCY FOR THAT PRI NC PLE. 

THE GOVERNVENT HASN T | DENTI FI ED ANY COMVON LAW AGENCY 
PRI NO PALS THAT WOULD SUPPORT | TS | NTERPRETATI ON 

NOW UNDER THE GOVERNVENT' S RULE | T WANTS THE COURT TO 
ADOPT TH S VERY BROAD NOVEL RULE THAT WOULD HOLD IN THE CASE OG 
PRI VATE COVPANI ES OWED AND CONTROLLED AND MANAGED BY AN 
| NO) Vi DUAL DEFENDANT, EVERY EMPLOYEE |S THE AGENT OF THE 
DEFENDANT FOR PURPOSES OF RULE 801(D)(2)(D). THEY QTE NO 
COMVON LAW AGENCY PRI NO PLE | N SUPPORT OF THAT RULE, AND NO 
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CASE ADOPT] NG THAT RULE. 


THERE |S, |N FACT, A VERY WELL ESTABLI SHED BODY OF CASE 
LAW ADDRESSI NG WHO 1S AN AGENT OF A CORPORATE EXECUTIVE FOR 
PURPOSES OF 801(D)(2)(D). We CG TED THOSE CASES AT PAGES 15 TO 
16 GQ QUR CPPOS! TION, AND | N THOSE CASES THE COURTS HAVE 
UN FORMLY REJ ECTED THE | DEA THAT ANY SUBORD NATE EMPLOYEE |S 
ALVAYS CONS! DERED AN AGENT OF AN EXECUTIVE, AND THEY LOOK TO 
THE DEGREE OF DAI LY SUPERVI SI ON BY THE DEFENDANT OVER A 
DECLARANT. 

SO THEY ASK QUESTI ONS LI KE 1S THE DECLARANT DI RECTLY 
RESPONSI BLE TO THE DEFENDANT? VAS THE DEC_ARANT H RED Di RECTLY 
BY THE DEFENDANT? OD THE DECLARANT VORK ON MATTERS WH CH THE 
DEFENDANT VAS ACTIVELY | NVOLVED QR DD THE DEFENDANT DI RECT THE 
DECLARANT’ S WORK ON DAY- TO DAY ON A CONTI NU NG BASI S? 

SO WE CANNOT ANSVER THOSE QUEST] ONS | N THE ABSTRACT. 

THERE M GHT BE SOVE SMALL CATEGORY OF EMPLOYEES WHO COULD 
QUALI FY UNDER THAT TEST, |F THAT 1S A TEST THAT THE COURT WERE 
TO APPLY, BUT THE GOVERNVENT FASN T LAI D ANY FOUNDATI ONS FOR 
THOSE FACTORS RI GHT NOW 

NOW THE GOVERNVENT PRI MARI LY RELI ES ON TVO N NTH C ROUT 
CASES, KIRK AND GBSQN | ~ TH NK AS YOUR HONOR PROBABLY KNO/6 


FROM READI NG THEM THEY CONTAIN VERY LITTLE ANALYSIS AND IN 
BOTH CASES THE HOLD NG WAS AN ALTERNATE HOLD. NG BUT | TH NK 
THOSE CASES ARE PERFECTLY CONSI STENT WTH THE VELL ESTABLI SHED 
BODY OF CASE LAWTHAT | J UST DESCRI BED BECAUSE | N BOTH OF THOSE 
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CASES THE DEFENDANT WAS SUPERV SI NG THE DEC_LARANTS ON A 


DAY- TO- DAY BASI S. 

| N Ki RK THE N NTH C ROUT SAI D EXPRESSLY | N D0 SCUSSI NG THE 
FACTS OF THE CASE THAT THE DEFENDANT RAN THE DAY- TO DAY 
OPERATI ONS THAT WERE AT | SSUE | N THAT CASE. | T WAS A TIMESHARE 
CLUB THAT WAS, YOU KNOW FALSELY MAKI NG REPRESENTATI ONS TO 
CUSTOVERS. 

AND THEN |N GBSON THS 1S QXE 1S EVEN CLEARER, THE 
DEFENDANT H MS5ELF EXPRESSED OR | NSTRUCTED THE SALESPECPLE TO 
CONVEY FALSE | NFCRIVATI ON TO INVESTORS. SO VERY MUCH LI KE THE 
CG CCONE CASE. = 1|T'S NOT SURPRI SI NG THAT VHEN HE GAVE THOSE 
DI RECT | NSTRUCTI ONS, THE COURT DEEMED THOSE EMPLOYEES TO BE 
AGENTS. 

SO WE TH NK THAT THOSE CASES ARE CONS! STENT WTH TH S VELL 
ESTABLI SHED BODY OF CASE LAWTHAT WE HAVE CITED AND THAT THE 
COURT CAN T DEC DE THS | SSUE RI GHT NOWWTHOUT A FACTUAL 
FOUNDATI ON FROM THE GOVERNVENT. 

THE COURT: OKAY. THANK YOU. 
MR BOSTIC 
VR. BOSTICG THANK YOU, YOUR HONCR 

SO THE | MPORTANT | SSUE RAI SED BY THESE MOTI ONS RELATES TO 
HOW THE COURT WLL DEAL WTH EV DENCE O STATEMENTS AND ACTI ONS 
BY | NO Vi DUALS OTHER THAN THE DEFENDANT BUT WERE THOSE 
STATEMENTS AND ACTIONS ARE STILL CLEARLY | N FURTHERANCE OF THE 
FRAUD THAT TH S DEFENDANT ORI G NATED AND THAT TH S DEFENDANT 
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WAS THE PRI NO PAL MOTI VATI NG FORCE FOR 


THE DEFENSE C TES CASES ADDRESS! NG THE RI SK THAT A 
DEFENDANT WLL BE | MPROPERLY COMM CTED FOR THE | NDEPENDENT 
CONDUCT OF OTHERS. THAT'S THE LI NE O CASES ATED BY THE 
DEFENSE IN 1TS MOTI ON 

THAT RISK |S NONEXI STENT HERE. THERE |S NO | NDEPENDENT 
FRAUD THAT TOOK PLACE AT THERANOS. 

TO THE EXTENT THAT THERANOS AGENTS AND EMPLOYEES MADE 
FALSE STATEMENTS | N FURTHERANCE OF THE FRAUD IT WAS IN 
FURTHERANCE OF THE SAIVE FRAUD THAT CONSTI TUTES THE BASIS FOR 
THE CHARGED CONDUCT IN TH S CASE. 

AND EVEN WERE | ND Vi DUAL STATEMENTS CANNOT BE TRACED BACK 
TO HOLMES, | N OTHER WORDS, EVEN WERE THE DEFENDANT DD NOT SAY 
HERE'S A SCRIPT, | WANT YOU TO @ SAVE THS, IT STILL 
NONETHELESS |S CLEAR FROM THE EVI DENCE AS A WHOLE THAT THOSE 
STATEMENTS, THE ALLEGED BAD ACTS BY THERANOS AGENTS AND 
EMPLOYEES ARE THE RESULT OF, THEY FLOWD RECTLY FROM THE FRAUD 
AND M SSTATENENTS MADE BY THE DEFENDANT IN TH S CASE G VEN HER 
ESSENT] ALLY COVPLETE CONTROL OVER THE OPERATI ONS OF THE 
COMPANY. 

THE COURT: SO1!'M CURIOUS, HOWFAR DOES THAT 
EXTEN) MR BOSTIC? HOWFAR DO WE EXTEND THAT? =DOES THAT GO 
TO AN EMPLOYEE, A QUSTQD AN SQVEBODY WO1!1S |N CHARGE O THE 
PARKI NG LOT, SQVEBODY WHO 1S | N CHARGE O THE CAFETERIA AND 
THEY MAKE A STATEMENT TO SQVEQNE THAT TH S 1S THE BEST COVPANY 
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THAT | HAVE EVER WORKED !|N, AND I' VE NEVER BEEN TREATED BETTER 


THAN TH S, THS 1S A SUCCESSFUL COMPANY, YOU SHOULD | NVEST IN 
TH S, |S SHE LI ABLE FOR THT? 
VR BOSTIG SO TW PO NTS | N RESPONSE, YOUR HONOR 

FI RST, WE RE HERE TO TALK ABOUT ADM SSI BI LI TY AND NOT 
NECESSARI LY LI ABI LI TY. 

SO A FACT CAN BE ADM SSI BLE EVEN |F THAT FACT DOES NOT 
STAND NG ALONE SUPPORT A COMM CTION =| HOPE THAT'S NOT A 
CONTROVERSI AL PO NT. 

SO THE FALSE STATEMENT CR BAD ACT OF A THERANOS AGENT OR 
EMPLOYEE CAN BE RELEVANT |N THS CASE, | T CAN BE OXAY FQR THE 
J URY TO HEAR ABOUT IT IF 1 T SHOM THE EX! STENCE OF THE SCHEME 
TO DEFRAUD EVEN !F THAT STATEMENT | TSELF COULD NOT ON ITS OW 
SUPPORT THE COMM CTI ON OF THE DEFENDANT. 

THE OTHER TH NG! WOULD SAY THERE |S THAT | T DOES MATTER 
WHAT THE NATURE OF THE FALSE STATEMENT WAS. — HERE THE 
| NO CTMENT LAYS OUT SEVERAL CATEGORIES OF SPEC FI C TYPES OF 
FALSE STATEMENTS THAT TH S DEFENDANT MADE ALONG WTH HER 
COCONSP! RATOR. 

WHEN THE DEFENDANT MAKES THOSE M SSTATEMENTS, THOSE 
M SREPRESENTATI ONS TO | NVESTORS, TO OTHER EMPLOYEES OF THE 
COMPANY, TO J OURNALI STS AS WE RECENTLY Di SCUSSED, THOSE FALSE 
STATEMENTS BEG N TO PERMEATE THE ATMOSPHERE AT THERANOS. IT'S 
NO SURPRISE THAT HER AGENTS, HER EMPLOYEES THEN GO ON TO REPEAT 
THOSE FALSE STATEMENTS THEREBY SPREADI NG THE FRAUD, SPREAD NG 
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THE M SUNDERSTANDI NG SPREAD NG THAT FALSE | NFORMATI ON = THAT 


CAN HAPPEN El THER BECAUSE THOSE EIVPLOYEES UNDERSTAND THAT WH LE 
TH S 1S NOT EXACTLY TRUE, BUT THS 1S WAT VE'RE SAYING | 
UNDERSTAND TH S BECAUSE |' VE GOTTEN D0 RECT! ON FROM MY 
SUPERI ORS, | NCLUD) NG THE DEFENDANTS IN THS CASE, THAT THS 1S 
HOW VE' RE GO NG TO SPI N TH S | SSUE OR TH'S |S HOWVE' RE GO NG 
TO REPRESENT WAT |S HAPPEN NG HERE EVEN THOUGH | T M GH BE 
M SLEAD NG 

THE COURT: | TH NK THAT'S THE DISTINCTION ISNT 
1T, THAT | F THE EV DENCE SHO THAT Mb. HOLIMES ACTUALLY 
D1 RECTED PECPLE AND HAD REGULAR MEETINGS, AND THEY CAME IN AND 
SHE SAID | WANT YOU TO SAY TH S, YOU MUST, AND HERE'S THE 
SCRI PT, |'M NOT GONG TO G VE YOU PAPER BECAUSE | DOV T VANT A 
PAPER TRAIL, BUT HERE'S WAT | WANT YOU TO SAY ABOUT OUR 
COMPANY AND NOTH NG ELSE? THAT'S PRETTY EASY. | TH NK THAT'S 
PRETTY STRAI GHTFORVWARD 

BUT |F SHE -- | F THE GOVERNVENT ALLEGES THAT SHE MADE 

FALSE STATEMENTS TO NEWSPAPERS, TO | NVESTORS, AND OTHER FOLKS 
BUT Di DN T HAVE THOSE MEETI NGS WHERE SHE TQLD PECPLE TO SAY 
CERTAIN TH NGS, AND! TH NK WAT YOU RE SAYING IS THE SUCCESS 
QF THERANOS BASED ON Ms. HOLMES'S EFFORTS, YOU ATTRI BUTE THE 
SUCCESS TO HER EFFORTS | N RECRU TI NG | NVESTORS, THAT CREATES A 
QULTURE OF SUCCESS, BUT | T'S ALSO A CULTURE OF DECEIT BECAUSE 
1T WAS DECEIT AT THE OUTSET AND THAT SHE SHOULD, THEREFORE -- 
BECAUSE SHE CREATED THAT WTH | NVESTORS, SHE'S RESPONSI BLE FOR 
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THE NATURAL AND PROBABLE CONSEQUENCES OF THAT? 


MR. BOSTIG =| WOULD SAY IT'S SIMPLER AND MORE 
CONCRETE THAN THAT, YOUR HONOR, WTH RESPECT. 

| TH NK | NSTEAD | WOULD SAY WERE A DEFENDANT WO1S 
PARTI G PATI NG | N A SCHEME TO DEFRAUD WO HAS DEVISED AND IS 
ENGAG NG IN A SCHENVE TO DEFRAUD MAKES CERTAIN CATEGCRI ES OF 
FALSE STATEMENTS REPEATEDLY OVER MONTHS AND OVER YEARS, [MAKES 
THOSE STATEMENTS PUBLI CLY | N A WAY THAT ALLOV6 HER EMPLOYEES 
AND AGENTS TO BECOME AVARE THAT TH S 1S WAT M SUPER OR 1S 
SAYI NG THE PERSON WHO 1S D7 RECTI NG THE WAY THAT | DOM JCB IS 
REPRESENT] NG TH NGS TO THE WORLD IN THS WAY, THAT WLL FAVE A 
NATURAL AND UNAVO DABLE EFFECT. 

THE EFFECT WLL BE TO ENCOURAGE THOSE | ND Vi DUALS, THOSE 
SUBORD NATES, THOSE AGENTS TO MAKE SI MLAR STATEMENTS. AND IF 
THOSE STATEMENTS ARE FALSE, THEN THAT WLL RESULT INA 
PERPETUATI ON A PROPAGATI ON OF THE FRAUD IN THS CASE, AND 
THAT’ S WAT HAPPENED 

SO THAT’ S NOT A SURPRI SE. 

THE COURT: MAY | ASK YOUR COLLEAGUE CPPOSI TE HER 
CPI N ON OF THAT? 

MR. BOSTIG YOUR HONOR, OF COURSE. 

MB. SAHARIA YES, YOUR HONOR 

TH S, TO ME, |S VERY DANGEROUS TERRI TORY, AND THE REASON 
FOR THAT 1S THAT WTHOUT A DF RECTION BY M5. HOLMES QR SOVE 
ACT] ON BY HER THAT CONVEYS THAT SHE | NTENDS FOR A FRAUDULENT 
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M SREPRESENTATI ON TO BE MADE, THE CRITI CAL LI NCPI IN ELEMENT OF 


INTENT 1S MSS! NG SHE WASNT CHARGED WTH CECE! Vi NG HER 
EMPLOYEES. SHE WAS CHARGED WTH DEFRAUD NG | NVESTORS AND 
PAYI NG CUSTOVERS. 

AND THE GOVERNVENT HAS TO ESTABLI SH THAT SHE | NTENCED FOR 
FALSE REPRESENTATIONS TO BE MADE TO | NVESTORS QR PAYI NG 
CUSTOVERS FOR THE PURPOSE OF DEFRAUD NG THEM 

AND TO SAY THAT, YOU KNOW STATEMENTS SHE MADE PERMEATED 
THE COVPANY, AND, THEREFORE, SHE MUST HAVE | NTENDED FOR 
PART] CULAR PECPLE | N HER COVPANY TO MAKE PARTI QULAR FALSE 
REPRESENTATI ONS TO PAYI NG CUSTOVERS OR | NVESTORS, THS IS -- 
1T'S VERY DANGEROUS. THERE'S NO -- VE HAVENT DRAW A D RECT 
CAUSAL LI NK =THERE'S NO CASES THAT HAVE ACKNOWEDGED TH S KI ND 
OF CRIM NAL LI ABI LI TY. 

THE BEST CASE THAT VE HAVE WERE THS KI ND GO THEQRY, ANY 
KI ND OF THEORY LI KE TH S WORKED WAS THE C CCONE CASE WERE 
THERE VAS A D RECTI ON FROM THE CEO 

AND | DON T DISAGREE WTH YOUR HONOR THAT | F THERE WS A 
MEETING O COURSE, VHERE Ms. HOLMES TOLD PEOPLE TO GO TELL THE 
FOLLOW NG M SREPRESENTATI ONS, AND, OF COURSE, WE DONT BELI EVE 
THAT EVER HAPPENED BUT OF COURSE |F THERE WAS THAT KI ND OF 
MEETING VE' RE NOT O SPUTI NG THAT THAT SHOULD COME | NTO 
EVI DENCE. 

THE COURT: THANK YOU, MR BOSTIC 
MR. BOSTIG SQ YOUR HONOR, HERE | TH NK THE 
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04:43PM —s. DEFENSE WLL ACCUSE ME O BLURRING THE | SSUES, BUT | TH NK THAT 
04:43PM THE HEARSAY CASE LAWS | NSTRUCTI VE HERE BECAUSE WEN VE GET TO 
04:43PM 3 | NTO THE CASE LAW DEALI NG WTH 801(B)(2) WE SEE THAT THE COURTS 
04:43pm 4 ARE VERY COMFORTABLE ADM TTI NG STATEMENTS OF EMPLOYEES AND 
04:43PM 5 AGENTS AS EVI DENCE OF AN ONGO NG FRAUD AND IT RELATES TO THE 
04:44pm = & RELATI ONSH P BETWEEN THE PRI NO PAL AND THE AGENT. AND CONTRARY 
04:44PM 7 TO THE DEFENSE' S ARGUMENTS, | T DOESN T COME DOW TO A HYPER 
04:44pm TECHN CAL READ NG OF AGENCY LAWAS IT M GH MATTER FOR SOVE 
04:44pm oO CONTRACT OR GQ VL MATTERS. | NSTEAD COURTS TAKE A MORE 

04:44pm 10 FACT- SPEC) FI C APPROACH, =AND THEY LOOK AT THE DEGREE GO CONTROL 
04:44pm 11 AND | NFLUENCE EXERC SED BY THE PRI NC PLE. 

04:44pm 12 AND HERE THOSE FACTS FAVCR THE ADM SSI BI LI TY OF THE 

04:44pm 13 ACT] ONS AND STATEMENTS OF THERANOS EMPLOYEES AS AGENTS. 

04:44pm 14 THE GOVERNVENT C1 TES |N1TS BRI EF THE DEFENDANT S OW 
04:44pm 15 STATEMENTS ABOUT HER DEGREE OF CONTROL AT THE COVPANY, HER 
04:44pm 16 RESPONSI BI LI TY FOR THE OPERATIONS OF THE COMPANY. ALL OF THE 
04:44pm 17 EVI DENCE AT TRIAL WLL BEAR THAT OUT. 

04:44pm 18 SHE WAS THE MY CRI TY OER OF THE COMPANY. SHE VAS THE 
04:44pm 19 FOUNDER. SHE WAS THE FACE OF THE COWVPANY IN EVERY SENSE. SHE 
04:44pm 20 WAS | NVOLVED IN ALL ASPECTS OF THE COVPANY'S CPERATI ON 

04:44pm 21 AND TO THE EXTENT THAT ANYONE HAD MRE CONTROL OVER A 
04:45PM 22 CERTAIN ASPECT OF THE CPERATI ON | T WAS HER COCONSPI RATOR AND 
04:45PM 23 PARTNER, HER CCDEFENDANT IVR BALVAN. 

04:45PM 24 SO THERE’ S NO WAY THAT THE DEFENSE FACTUALLY CAN ARGUE 
04:45PM 25 THAT ANY EMPLOYEE'S ACTIVITIES WERE NOT ULTI MATELY UNDER THE 
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SUPERVI SI ON AND CONTROL OF THE DEFENDANT HOLMES. 


SHE ALSO VAS, OF COURSE, THE CEQ) ANDTHE FACT THAT THS 
FRAUD | NVOLVED A CORPCRATI ON, THE FACT THAT THE CCRPOCRATI ON AND 
1 TS EMPLOYEES BECAME A TOOL FOR THE FRAUD !S NO REASON TO 
SH ELD THE PRI NO PAL, TO SH ELD THE DEFENDANT FROM THE 
RESPONSI BI LI TY FOR THE EFFECT OF THE FRAUD THAT SHE CREATED 

AND | TH NK THE KI RK AND G BSON CASES ARE Di RECTLY ON 
PO NT HERE WEN | T COVES TO THE FACT THAT THESE KI NDS OF 
STATEMENTS, AS LONG AS THE PRI NC PAL DEFENDANT HAS SUFFI CO ENT 
CONTROL OVER THE OPERATI ONS, THESE STATEMENTS CAN COVE IN TO 
PROVE THAT M SREPRESENTATI ONS WERE IVACE. 

AGAIN, THESE CASES DEAL WTH THE M SSTATEWMENTS COM NG 
IN -- |'M SORRY, THE AGENT STATEMENTS COM NG IN FOR THE TRUTH 
QF THE MATTER AS A HEARSAY EXCEPTION BUT THEY ALSO MAKE CLEAR 
LI KE | N KIRK WHERE IT SAYS THAT STATEMENTS OF SALESPERSONS 
M SREPRESENTI NG THE PROGRAM OF THAT PARTI CULAR BUSI NESS WERE 
ADM SS! BLE TO PROVE THAT THE M SREPRESENTATI ONS WERE MADE, NOT 
NECESSARI LY TO PROVE THE TRUTH OF WAT THE SALESPERSON STATED 
THAT WAS THE GROUNDS FOR ADM SSI BILITY |N THAT CASE. | TH NK 
THE SAME REASON NG HOLDS TRUE HERE. 

WHEN THE DEFENSE TALKS ABOUT THE TESTS FOR 
ADM SSI BI LI TY -- EXCUSE ME, ADM SSI BILITY, AND TALKS ABOUT THE 
D1 FFERENT SCENARI OS UNDER VH CH AGENT STATEMENTS CAN COME IN 
UNDER TH S THEORY, | TH NK IT OVERSTATES THE RI GOR GO THOSE 
SO- CALLED TESTS. 
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| N FACT, | F THE COURT LOOKS AT THE AGNE CASE, THAT'S THE 


FIRST Q ROUT, AGNE, THAT S A FIRST GQ ROUT CASE AT 

214 F.3D 47. THAT COURT SI MLARLY SAID "SO WHETHER THE 
STATEMENTS OF A CORPORATE EMPLOYEE MAY BE ADM TTED AGAINST A 
CORPORATE OFFI CER, DEPENDS UPON THE RELATI ONSH P BETWEEN THE 
EMPLOYEE AND THE OFFI CER 

THAT COURT THEN GOES ON TO CTE OTHER CASES AND LI STS 
OTHER SCENARI O5 WERE AN EMPLOYEE'S STATEMENT COULD BE Vi EVED 
AS AN AGENT ADM SSI ON OF THE PRI NOC PAL, BUT THOSE ARE SI PLY 
EXAMPLES. IT'S NOT A MULTI FACTOR TEST | TH NK AS THE DEFENSE 
SUGGESTS. THESE ARE NOT THE ONLY SCENARIOS UNDER WH CH TH S 
KI ND OF THEORY APPLI ES. 

AND IF AN AGENT'S STATEMENT CAN COVE IN AS AN ADM SSI ON 
UNDER THE SAME RULE THAT GOVERNS THE DEFENDANT'S STATEWNENTS, 
THEN WHY CR HOW CAN IT BE SAID THAT IT'S NOT FAIR TO BR. NGIN 
THAT SAME STATEMENT AS EV DENCE THAT A SCHEME TO DEFRAUD VAS 
OCQURRI NG AND THAT TH S WAS THE TOOL AND IVECHAN SM BY VH CH 
VI CTI MS WERE | N SOME CASES HEARI NG THESE FALSE STATEMENTS AND 
BEI NG M SLED 

Mb. SAHARIA BRIEFLY. 

MR. BOSTIC 1S COMLATI NG HEARSAY AND RELEVANCE, BUT 
PUTT] NG THAT ASI DE, EVERY CASE THAT HAS ADMTTED A STATEMENT BY 
AN EMPLOYEE AS AN EXECUTIVE'S AGENT, THE EXEQUT] VE Di RECTLY 
SUPERVI SED THAT EIVPLOYEE. 

THERE ARE CASES VHERE THE STATEMENTS OF THE CFO ARE 


UN! TED STATES COURT REPORTERS 


ER-2482 


04: 48PM 


04: 48PM 


04: 48PM 


04: 48PM 


04: 48PM 


04: 48PM 


04: 48PM 


04: 48PM 


04: 48PM 


04: 48PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


04: 49PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 249 of 300 


N OO WF HR W 


Oo © 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
a1 
22 
23 
24 
25 


138 


| MPUTED TO THE CEO BECAUSE THE CEO DI RECTLY SUPERVI SED THE GO 


ON A DAY-TO-DAY BASI S. 

THERE |S NO CASE THAT HAS HELD THAT A CEO -- THAT THE 
STATEMENTS OF 400 EMPLOYEES | N A CORPORATION ARE ADM SSI BLE 
AGAI NST A CORPORATE CEO 

MS. HOLMES DD NOT SUPERVISE ALL 400 EMPLOYEES OF HER 
COMPANY; SHE DD NOT OVERSEE THE DAY- TO-DAY CPERATI ONS OF THE 
SALESPEOPLE; SHE DD NOT OVERSEE THE DAY- TO DAY CPERATI ONS OF 
THE LABORATORY TECHN) Cl ANS. THERE WERE MANY LAYERS BETWEEN HER 
AND THOSE PEOPLE, AND NO CASE RECOGN ZES THAT KI ND OF | MPUTI NG 
UNDER THE HEARSAY RULES. 

THE COURT: HER STATEMENT -- | TH NK | SAWSQVETH NG 
THAT SAI D -- ATTRIBUTED TO HER, "I AM THERANOS," QR "| HAVE 
CONTROL, " OR "I HAVE COVPLETE CONTROL OVER THE COVPANY, " 
SOVETH NG LI KE THAT. YOU PROBABLY KNOW WAT |' M TALK! NG ABOUT. 

Mb. SAHARIA) YEAH | TH NK IT WAS "GO COURSE I'M 
RESPONSI BLE FOR THE COMPANY." | TH NK ANY CEO O ANY COVPANY 
WOULD SAY THE BUCK STOPS WTH MM, |' M RESPONSI BLE FOR TH S 
COMPANY. 

THAT DOESN T MAKE THEM RESPONSI BLE FOR THE STATEMENTS OF 
ALL OF THE HUNDREDS OF EMPLOYEES | N THAT COMPANY. 

THE COURT: WHAT DOES |T DO? WAT DOES IT SAY? 
1T'S DES! GED TO TELL | NVESTORS, THE PUBLIC 1|'M THE PUBLIC 
FACE OF THE COVPANY, YOU CAN TRUST ME, AND I'MIN GARG. THE 
BUCK STOPS WTH ME, SO TRUST M. 
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MB. SAHARIA WELL, TH S WAS TESTI MONY THAT SHE GAVE 


TO THE S.E.C AFTER ALL O THE EVENTS | N QUEST! ON 

BUT | TH NK A STATEMENT THAT "I'M RESPONSI BLE FOR THE 
COMPANY" |S A STATEMENT THAT EVERY CEO WOULD MAKE. EVERY 
CEO -- THAT'S THE PERSON WHO 1S ULTI MATELY RESPONSI BLE. 

THE COURT: IT'S THEIR J OB DESCRI PTI ON 

MB. SAHARIA = OF COURSE. 1|T DOESNT MEAN THAT THEY 
SUPERVI SE EVERY EIMMPLOYEE OF THAT COVPANY EVERY DAY. 

THE COURT: ALL RIGHT. THAN YOU. 

MR. BOSTIG YOUR HONOR, THE GOVERNVENT |S NOT 
ASKI NG THE COURT TO RULE THAT THE STATEMENTS OR THAT ANY 
STATEMENTS OF ANY OF THE 400 EMPLOYEES OF THERANOS WOULD BE 
ADM SSI BLE. 

| TH NK WERE VE M GH BE HEADED |S WAT THE COURT 
QUTLI NED AT THE BEG NN NG VWHCHIS THT THS MGT BE A FACT 
SPEC FI C OR EVI DENCE SPEC FIC | NQUI RY TO BE DEC DED IN THE 
CONTEXT OF ACTUAL EVI DENCE. 

BUT |'LL J UST NOTE THAT PRI MARI LY THE STATEMENTS THAT 
WOULD BE AT | SSUE HERE WOULD BE STATEMENTS MADE BY THE OUTWARD 
FAC NG EMPLOYEES AT THERANOS. THOSE WOULD BE THE EMPLOYEES WHO 
DEAL WTH THE MED A, THE EMPLOYEES WHO DEAL WTH DOCTORS AND 
PATI ENTS WHEN THERE ARE QUESTI ONS OR PROBLEMS WTH TEST 
RESULTS. 

SO V#' RE NOT TALK! NG ABOUT THE ENTI RE SCOPE OF THE COVPANY 
BY ANY MEASURE, CERTAINLY NOT CUSTOCO ANS. GENERALLY NOT LAB 
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TECHN Cl ANS, El THER, WHEN !T COVES TO FALSE STATEMENTS MADE TO 
PECPLE ‘ON THE OUTS! Ce 

THE EV DENCE DOES SHOWTHAT THE DEFENDANT VAS VERY 
| NVOLVED WTH THERANOS' S DEALI NGS WTH THE MED A, FAD 
S| GW FI CANT | NFLUENCE | N HOW CUSTOMER FAC NG STAFF MESSAGED 
PROBLEMS WTH THERANOS TESTS TO PATI ENTS AND DOCTORS WO CALLED 
WTH PROBLEMS. 

SO 1T 1S ABSQLUTELY FAIR AND OQXLY LOG CAL TO ALLOWTHE 
STATEMENTS THAT PEOPLE UNDER HER DO RECTI ON MADE | N THE COURSE 
QF THEIR EMPLOYMENT. THOSE STATEMENTS ARE ADM SSI BLE UNDER THE 
SUBSECT] ON OF 801( D) (2) DEAL] NG WTH STATEMENTS MADE BY A 
PARTY' S AGENT OR EMPLOYEE, AND THEY' RE ALSO ADM SS! BLE UNDER 
SUBSECT] ON (C) BECAUSE THEY WERE MADE BY PECPLE WOM THE PARTY 
AUTHORI ZED TO MAKE A STATEMENT ON THE SUB} ECT. 

AGAIN, THESE ARE PEOPLE, THERANOS EMPLOYEES ACTI NG 
SQUARELY WTH N THE SCOPE OF THEI R EMPLOYMENT AND 
CO NO DENTALLY BUT NOT Col NO DENTALLY FURTHER! NG THE FRAUD 
PERPETRATED BY THEI R SUPERI OR 

THE COURT: SHOULD!, SHOULD! EVEN ASK WETHER CR 
NOT THE CODEFENDANT' S STATEMENTS ARE GONG TO BE AN | SSUE? 1S 
THAT SOMETH NG THAT WE DON T HAVE TO D SCUSS TODAY? 

MB. SAHARA | DONT TH NK VE HAVE TO 0 SOUS THAT 
TODAY, YOUR HONOR 

THE COURT: OKAY. 

Mb. SAHARIA | WOULD J UST CONCLUDE WTH TVW PO NTIS. 


UN! TED STATES COURT REPORTERS 


ER-2485 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 252 of 300 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 52PM 


04: 53PM 


04: 53PM 


04: 53PM 


04: 53PM 


04: 53PM 


04: 53PM 


04: 53PM 


04: 53PM 


04: 53PM 


N OO Ww HR W 


oO © 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


141 


1 F THEY HAVE EV DENCE THAT SHE DD CONTROL PARTI CULAR 


STATEMENTS MADE TO DOCTORS, THEN THEY CAN SUBM T THAT EV DENCE. 
WE'RE NOT CONTESTING THAT. 
WE' RE CONTEST! NG THAT THEY CAN | NFER FROM PARTI CULAR 
| NSTANCES OF THAT HAPPEN NG THAT SHE CONTROLLED EVERY MESSAGE 
TO EVERY DOCTOR 
SECONDLY, WTH RESPECT TO LAB TECHN C ANS, IN OR 
D1 SCUSSI ONS YESTERDAY ABOUT CVB AND FDA THE GOVERNVENT 
REPEATEDLY SAI D THAT ALL OF THE DOUBLE HEARSAY PROBLEMS AND THE 
Qv6 AND FDA REPORTS ARE SOLVED BY THE FACT THAT THE LAB 
TECHN CANS ARE Ms. HOLMES'S AGENTS. SO THAT QUEST] ON 1S 
SQUARELY BEFORE THE COURT WTH RESPECT TO LAB PERSONNEL AS 
VELL. 
THE COURT: OKAY. 
Mb. SAHARIA THERE |S ONE REMAIN NGI SSUE, VHCHIS 
THE GOVERNVENT' S MOTI ON TO | NTRODUCE | NTERROGATORY RESPONSES BY 
THERANOS. SHOULD WE ADDRESS THAT, YOUR HONCGR? 
THE COURT: WE M CHT AS VELL SI NCE VE HAVE SOME 
TI Me, YES. 
Mb. SAHARIA YES. THS 1S A SEPARATE | SSUE FROM 
THE ONE VE VERE J UST D1 SCUSSING = THS 1S THE SECOND PART OG 
THE GOVERNVENT' S MOTI] ON NUMBER 8. 
THE GOVERNVENT WANTS THE COURT TO ADM T VARI QUS 
| NTERROGATORY RESPONSES THAT THERANOS, THE COMPANY, IVADE | N 
QML LITIGATION =THS 1S CASSI C HEARSAY. THE GOVERNVENT - - 
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THEY' RE QUT- OF- COURT STATEMENTS BY A TH RD PARTY THAT THE 


GOVERNVENT WANTS TO BE ADM TTED FOR THEIR TRUTH AND SO THEY' VE 
| NVOKED TWD EXCEPT! ONS. THEY ARGUE THAT FIRST MS. HOLMES 
AUTHORI ZED THE STATEMENTS, AND SECOND, THAT SHE ADOPTED THE 
STATEMENTS. THERE'S NO EV DENCE O EI THER 

J UST AS BACKGROUND, THESE RESPONSES WERE MADE ING VIL 
LI Tl GATI ON | N LATE 2016 AND EARLY 2017. 

THE THERANOS' S RESPONSES FOR THE RECORD ARE GOVERNVENT’ S 
EXH BIT P, Q ANDR 

THE GOVERNVENT HAD ALREADY COMMENCED | TS GRAND J URY 
| NVEST] GAT] ON BY THE Tl ME OF THESE | NTERROGATORY RESPONSES, AND 
FOR THAT REASON Ms. HOLIVES AND THERANOS ARE SEPARATE COUNSEL | N 
TH S LI TI GATI ON 

W LIVER HALE REPRESENTED THERANOS AND COCLEY REPRESENTED 
Mb. HOLMES. 

THE THERANOS | NTERROGATORY RESPONSES WERE SI G\ED BY 
WLIVER, NOT BY COOLEY, AND ALTHOUGH MULTI PLE THERANOS EMPLOYEES 
VERI Fl ED THOSE RESPONSES AS |S NORIWVAL, MS. HOLMES WAS NOT ONE 
OF THEM SHE OD NOT VERIFY THOSE RESPONSES. 

THERE'S J UST NO EVI DENCE WATSOEVER THAT M5. HOLMES 
HERSELF AUTHORI ZED THE CONTENT OF THOSE RESPONSES. 

THE GOVERNVENT OFFERS A FEWARGUMENTS IN 1TS REPLY BRIEF, 
WH CH I'LL ADDRESS. = THE FI RST |S THAT THE RESPONSES WERE 
VERI FI ED BY COMPANY EMPLOYEES, ONE GO VH GH VS EER BROTHER WO 
WAS AN EMPLOYEE OF THE COMPANY. THERE'S NO BROTHER EXCEPTI ON 
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TO THE HEARSAY RULES, AND 1!T'S NOT CLEAR TO ME THAT ANY CG 


THOSE ARE STATEMENTS OF THOSE PARTI CULAR EMPLOYEES. AND THEN 
THAT WOULD RAISE ALL OF THE SAE AGENT | SSUES THAT VE VERE J UST 
D1 SCUSSI NG ANYVMY. 

THE SECOND |S THAT THE WLIMER HALE ATTORNEYS WO 
REPRESENTED THE COMPANY ALSO REPRESENTED HER AS CEO OF THE 
COMPANY. \VE' VE DISCUSSED THAT EARLIER TODAY. THERE'S NO 
EVI DENCE THAT WLIVER HALE WAS REPRESENT! NG HER | N HER PERSONAL 
CAPAC TY | N CONNECT] ON WTH THE OQ VIL LITIGATION = ALL O THE 
EVI DENCE 1S TO THE CONTRARY. SHE WAS REPRESENTED BY COCLEY. 

THEY PO NT OUT HER DEPOSI Tl ON TESTI MONY TO THE S.E.C 
WHERE SHE WAS PRESENTED WTH THESE | NTERROGATORY RESPONSES. 

AND SHE SAI D -- SHE D DVT SAY SHE APPROVED THEM QR AUTHCRI ZED 
THEM SHE DIDN'T KNOWIF SHE HAD SEEN THEM) —s SHE OF DN T RECALL 
WHAT A RULE WAS RESPOND NG TO THEM = ALL SHE SAID WAS SHE 
ENGAGED WTH AND WORKED WTH A LEGAL TEAM! N RESPOND NG TO 
THEM 

EVEN | F THAT'S THE CASE, EVEN | F SHE WORKED WTH THE 
ATTORNEYS AND RESPOND NG TO THEM | T DOESN T MEAN THAT SHE 
APPROVED THE CONTENT OF EVERY SI NGLE O\E OF THOSE | NTERROGATCRY 
RESPONSES. 

1F 1 T WERE OTHERWSE ANY EMPLOYEE WHO WORKED WTH ANY 
ATTORNEY WOULD SOVEHOWBE DEEMED TO HAVE AUTHCRI ZED ALL GO THE 
CONTENT OF THOSE RESPONSES. 

SO FOR ALL OF THOSE REASONS THERE'S J UST NO EV DENCE THAT 
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SHE AUTHOR! ZED THEM 


SO THE GOVERNVENT HAS A BACKUP ARGUMENT. THE BACKUP 
ARGUMENT |S THAT SHE SERVED HER OW | NTERROGATORY RESPO\SES 
S| GVED BY COOLEY AND THAT SHE ADOPTED THE THERANOS RESPONSES | N 
HER OW RESPONSES. 

THERE'S A COUPLE OF PROBLEMS WTH THAT OME. THE FIRST 1S 
THAT THERE'S NO BASIS TO CONCLUDE THAT SHE ADOPTED ALL OF THE 
THERANOS RESPONSES. 

AT MOST THE GOVERNVENT PO NTS TO PARTI CULAR ANSWERS WHERE 
SHE CROSS- REFERENCED OTHER ANSVIERS, SOI! T WOULD HAVE TO BE SOVE 
SORT OF PARTI AL | NCORPORATI ON ARGUMENT. 

J UST AS ONE EXAMLE, THE GOVERNMENT SAYS IN 1 TS MOTI ON 
THAT | T WANTS TO | NTRODUCE THERANOS'S STATEMENT ABOUT THE 
NUMBER OF TESTS THAT | T RAN ON ITS PROPRIETARY DEV CE IN ITS 
CLIN CAL LAB. THAT WAS MADE BY THERANGS | N RESPONSE TO 
EXH BIT -- TO | NTERROGATORY NUMBER 15, WH CH 1S AT GOVERNVENT 
EXH BIT P. 

BUT NONE OF M5. HCLMES'S RESPONSES CROSS- REFERENCE 
THERANOS RESPONSE NUMBER 15. THERE'S J UST NO BASIS TO CONCLUDE 
THAT SHE ADCPTED THAT ONE AT ALL. 

WTH RESPECT TO THE ONES THAT SHE DD CROSS- REFERENCE, SHE 
D1 DN T ADCPT THEM =SHE DIDNT EXPRESS HER BELI EF THAT THEY 
WERE TRUE. SHE SI MPLY PO NTED THE COUNTERPARTY TO THE THERANOS 
ONE. 

AS ONE EXAMPLE IN EXH BIT V, THS 1S M. HOLMS'S 
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RESPONSES, | N RESPONSE TO NUMBER 45 SHE SAYS M5. HOLMES 


RESPONDS THAT SHE VAS NOT PERSONALLY | NVCLVED IN MOD FI CATI ON 
QF COMVERC ALLY AVAILABLE MACH NES, EQU PIMENT CR TECHN\CLOGY 
THAT THERANOS USED TO PROCESS BLOOD TESTS ON CAPI LLARY BLOOD 
SAIVPLES OR M CRO SAMPLES. THE SANE | NTERROGATOCRY WAS Di RECTED 
TO THE COMPANY, AND HOLMES REFERS PLAI NTI FF TO THERANOS' S 
RESPONSE | NTERROGATORY NUMBER 64. 

THAT WAS THE KI ND OF LANGUAGE SHE WOULD USE TO REFER THE 
COUNTERPARTY TO THE THERANOS RESPONSE, BUT NOTH NG THERE ADCPTS 
1T AS HER OW IN FACT, SHE SAID SHE WS NOT | NVCLVED IN THAT 
PARTI CULAR | SSUE. 

SO THE GOVERNVENT C TES NO CASE THAT HOLDS THS KI ND © 
MJTUAL LANGUAGE TO BE AN ADOPTION, AND WE SUBM T THAT THERE'S 
NO BASIS TO CONCLUDE THAT SHE El THER AUTHCRI ZED OR ADOPTED 
THOSE SEPARATE THERANOS' S RESPONSES. 

THE COURT: THANK YOU. IMR BOSTIC 
MR. BOSTIG THANK YOU, YOUR HONCR. J UST VERY 
BRI EFLY. 

THE EV DENCE DISCUSSED BY THE DEFENSE |S ADM SSI BLE FOR 
THE VERY REASONS DI SCUSSED BY THE DEFENSE. 

WHEN | T COMES TO WHETHER WLIVER HALE REPRESENTED THE 
DEFENDANT AT THAT TIME, | TH NK THE DEFENSE SAI D THERE'S NO 
EVI DENCE THAT THAT’ S THE CASE, BUT THAT'S FALSE. THERE |S 
EVI DENCE, AND IT'S GQ TED IN THE GOVERNVENT'S BRIEF. THAT 
EVI DENCE 1S AT GOVERNVENT' S EXH BIT U, PAGES 1 THROUG 4 AND 13 
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WHERE | T |S CLEAR THAT WLIVER HALE |S REPRESENT] NG M5. HOLMES 


AS WELL AS THE COVPANY THERANGOS | TSELF. 

THE FACT THAT SHE MAY HAVE ALSO HAD HER OW COUNSEL AT 
COOLEY DOES NOT MEAN THAT THE WLIVER HALE ATTORNEYS VERE NOT 
ALSO REPRESENT] NG HER. 

AND | N THE ABSENCE OF ANY EVI DENCE TO THE CONTRARY, THE 
COURT SHOULD TAKE EXH BIT U AT FACE VALUE. 

WHEN | T COMES TO WHO ACTUALLY SI G\ED THOSE | NTERROGATORY 
RESPONSES, | TH NK THAT'S VERY | MPORTANT ALSO BECAUSE | T WAS 
S| GVED BY SEN OR EMPLOYEES OF THE COMPANY, | NCLUD NG 
MS. HOLMES'S BROTHER ~~ THAT DOES MATTER 

NO, THERE'S NOT A BROTHER EXCEPTI ON | N THE HEARSAY RULE, 
BUT NOW VE' RE BACK UNDER 801(B)(2)(C), AND VE' RE TALKI NG ABOUT 
SPEC FI C EMPLOYEES. V¥' RE NO LONGER IN THE ABSTRACT. 

AND WEN | T COMES TO THESE SPEC FI C EMPLOYEES, | T STRAI NS 
BELI EF TO ARGUE THAT THESE EMPLOYEES WERE NOT UNDER THE 
SUPERVI SI ON OF THE DEFENDANT AS CEQ, IT STRAINS BELI EF TO ARGUE 
THAT THEY WERE NOT AUTHORI ZED TO MAKE THE STATEMENT OF SI GN NG 
AND VERI FYI NG THESE | NTERROGATORY RESPONSES. 

THE DEFENDANT AS CEO WOULD HAVE HAD THE PRI MARY 
RESPONSI BI LI TY FOR DEALI NG WTH AND MANAG NG THE COMPANY'S 
LEGAL | SSUES, | NCLUD NGI TS RESPONSES TO LI TI GATION =OF COURSE 
SHE WORKED WTH ATTORNEYS REPRESENT] NG THE COVPANY AND CREATI NG 
AND APPROVING THESE | NTERROGATORY RESPONSES AS HER STATEMENTS 
TO THE CEO DURI NG HER SV@RN LEPOS! TI ON CONFI RM 


UN! TED STATES COURT REPORTERS 


ER-2491 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


05: 


OOPM 


OOPM 


OOPM 


OOPM 


OOPM 


OOPM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


01PM 


02PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-10, Page 258 of 300 


N OO WF HR W 


Oo © 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


147 


THE FACT THAT SHE D DN T SPEC FI CALLY REMEMBER APPROVI NG 


EACH ONE |S NO BARRI ER TO THEI R ADM SSI ON UNDER 801( D)( 2). 
THE COURT: ALL Ri GT. 
Mb. SAHARI A 
MB. SAHARI A = THREE TH NGS, YOUR HONGR 

EXH BIT U, FIRST G@ ALL, |S A DEPOSI TI ON TRANSCRI PT FROM 
THE S.E.C PROCEED NGS. IT 1S NOT THE QML LITI GTI ON THAT 
WE' RE TALKI NG ABOUT. | T 1S CRYSTAL CLEAR THAT M5. HOLMES HAD 
SEPARATE COUNSEL |N THAT GQ VIL LITIGATION = =SHE WAS NOT 
REPRESENTED BY WLIVER 

TO THE EXTENT THAT THE GOVERNVENT |S CLA] M NG NOWTEHAT 
W LIVER ACTUALLY REPRESENTED M5. HOLMES | N HER PERSONAL CAPAC TY 
COMES AS A GREAT SURPRISE TO US G VEN ALL OF THE MANY PR Vi LEGE 
| SSUES THAT VE' VE BEEN LI Tl GAT] NG WTH THE GOVERNVENT AND VE 
MAY NEED TO TAKE THAT UP SEPARATELY. 

SECOND OF ALL, AGAN'N WE HEAR TH S LANGUAGE THAT VE HAVE 
HEARD ALL THROUGHOUT THESE HEARI NGS, | T STRAINS BELIEF. THAT'S 
J UST SPECULATION) THAT 1S NOT EV DENCE, AND IT DOES NOT STRAIN 
BELI EF TO TH NK THAT M5. HOLMES WAS NOT DI RECTLY SUPERVI SI NG 
THE WORK ON THESE | NTERROGATORY RESPONSES FOR THE SI PLE REASON 
THAT | SAID SHE HAD SEPARATE COUNSEL. AND THE REASON SHE HAD 
SEPARATE COUNSEL WAS BECAUSE THE GRAND J URY | NVESTI GAT] ON HAD 
ALREADY COMVENCED AND UNDER THOSE KI ND OF Cl RCUMSTANCES, WAT 
COMPAN ES AND EMPLOYEES OFTEN DO'S TO HAVE THEIR OW 
LI Tl GAT] QN COUNSEL BECAUSE OF THE DANGERS OF FAV. NG ONE, YOU 
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KNOW THE SAME LAWYER REPRESENT THE COVPANY AND THE DEFENDANT. 


| N THAT CASE SHE HAD HER OVW COUNSEL. THERE'S NO 
EVI DENCE THAT SHE SUPERVI SED THE RESPONSES TO THESE 
| NTERROGATOCRI ES. THERE'S NO EV DENCE THAT THESE EMPLOYEES 
REPORTED TO HER WTH RESPECT TO THE CONTENT OF THE 
| NTERROGATCRI ES. 
THE GOVERNVENT |S COMPLETELY SPEQULATI NG 
THE COURT: ALL Ri GT. 
VR. BOSTIG YOUR HONCR, J UST VERY BRIEFLY ON THAT. 
THE COURT: YES, M BOSTIC 
MR. BOSTIG SOI! J UST WANT TO PONT OUT THAT WEN 
|T COMES TO SPEC FI C | NVOLVEMENT IN THESE | NTERROGATORI ES, | T 
WOULD BE ONE TH NGI F THE DEFENSE WERE ARGU NG THAT THERE HAD 
BEEN A WALL PUT UP BETVEEN THE COVPANY' S REPRESENTATI ON AND THE 
DEFENDANT S REPRESENTATI ON | NDI Vi DUALLY AND THAT SHE HAD NO 
| NVOLVEMENT. 
THEY' RE NOT ARGU NG THAT. THEY CAN T ARGUE THAT | N LI GHT 
QF HER STATEMENTS DURI NG THE DEPOSI TI ON) BUT, YES, SHE BELI EVES 
THAT SHE WAS | NVOLVED | N THE PROCESS OF RESPOND NG TO THESE 
| NTERROGATORY REQUESTS. 
G VEN THAT, IT 1S SELF- EVI DENT THAT THE | NO Vi DUALS AT 
THERANOS WHO DD SI GN THESE | NTERROGATORY REQUESTS WERE 
AUTHORI ZED TO DO SO BY THE DEFENDANT HERSELF AS CEQ THE PERSON 
PRI MARI LY RESPONSI BLE FOR THE COMPANY'S ACTI ONS. 
THE COURT: OKAY. THANK YOU. THANK YOU VERY MUCH 
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MB. SAHARI A = THANK YOU. 


YOUR HONOR, | CAN J UST REPORT TO THE COURT WTH RESPECT TO 
THE VERY LAST MOTI ON FROM THE GOVERNVENT, VH CH WAS THE MOTI ON 
TO COVPEL PRODUCTI ON OF RULE 26(2) MATER AL THAT WE DID PRODUCE 
THAT MATER AL TO THE GOVERNVENT TH S MORN NG 
THE COURT: ALL RIGHT. THANK YOU VERY MUCH 
NOT] CED THAT THERE WASN T ANY REAL REQUEST FOR AN ORDER SO 
THANK YOU. THANK YOU FOR THE UPDATE. 
ANYTH NG FURTHER ON ANY OF THESE MOTI ONS THAT VE' VE 
11 SCUSSEL? 
MR. DOMEY: YOUR HONOR, | HAVE A VERY M NOR 
REQUEST. 
THE COURT: — YES. 
MR. DOWEY: | KNOWTHE COURT 1S GO NGTO BE 
SCHEDULI NG A DAUBERT HEARI NG | N CONNECT] ON WTH DR MASTER 
| WONDER | F IN THAT ORDER THE COURT M GHT REQUEST THAT ANY 
SUPPLEMENTAL | NFORMATI ON THAT DR MASTER REVI EV® BE PROM DED TO 
US AT SOQVE DATE CERTAIN 1 N ADVANCE OF THAT HEARING AND PERHAPS 
REQUI RE WHATEVER THE SUPPLEMENT TO HS REPORT BE, THAT | T ALSO 
BE FI LED WTH SQVE REASONABLE TI ME FOR US TO REV EWIT. 
THE COURT: ALL RIGHT. IM LEACH 
VR. LEACH I HAVE NO PROBLEM WTH THAT CONCEPT, 
YOUR HONOR 
THE COURT: ALL RIGHT. THAN YOu. 
| WAS TH NKI NG ABOUT FOR A DAUBERT HEARING J UST TIM NG 
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WSE, | HAVE NOT REALLY REACHED A DATE YET, BUT DOES SOVE TI ME 


| N J UNE SOUND GOOD? = 1S THAT TOO LATE? |S THAT TOO EARLY? 
WHAT DO YOU TH NK, MR LEACH? IS J ULY TOO LATE? 

VR LEACH $= | DONT TH NCJ UWY IS TOO LATE, 

YOUR HONOR, ANDI! NEED TO REPORT | HAVE -- G VEN THE PACE OF 

QUR OTHER RESPONSI BI LI TIES, | HAVE NOT HAD A CHANCE TO CONNECT 
WTH THE EXPERT ABOUT HS SCHEDULE. SO! DOD HEAR THE COURT'S 
COMVENT ABOUT DO NG | T BEFORE THE PRETRIAL CONFERENCE, VH CH 1S 
1N JUNE. | TH NK THAT'S -- WOULD PUT A LOT OF PRESSURE ON THE 
PARTI ES, BUT Wé' LL DO WATEVER THE COURT WSHES. | THNKJ UWLY 
WOULD BE PERFECTLY FI NE. 

THE COURT: OKAY. 

MR. DOWMEY: | WLL LEAVE |T TO YOUR HONCR OR 
PREFERENCE WOULD BE STRONGLY TO THE CONTRARY. | TAKE FROM THE 
AMOUNT OF MATERI AL THAT WE HAVE TO DEAL WTH WE WOLD BE 
BETTER OFF TO KNOW WAT 1S GO NG TO HAPPEN 

THE COURT: SURE. 

MR. DOWEY: AND VE' LL BE PREPARED TO DO!T AS SOON 
AS THE COURT |S, AND WE HOPE THAT WLL BE SOON 

THE COURT: ALL RIGHT. THANK YOU. THANK YOU VERY 


VR LEACH ALL RIGHT. THAN YOU. 

THE COURT: =ANYTH NG FURTHER FROM ANYONE ON THE 
TEAMS ABOUT ANYTH NG BEFORE WE END TH'S PUBLIC SESS! ON 
MR. SCHENK? 
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MR SCHENG: = NQ YOUR HONCR 


MB. SAHARIA NO, YOUR HONOR. 
THE COURT: ALL RIGHT. THANK YOU. LET'S END THS 
PUBLI C SESSI ON THEN. 

THE MOTI ONS THAT THE COURT HAS NOT RULED ON ARE | ND CATED 
DEFERRED THE COURT WLL | SSUE AN ORDER ON THOSE. THEY ARE 
UNDER SUBM SSI ON, AND THE COURT WLL | SSUE ORDERS CONCURRENT 
WTH THE OTHER ORDERS THAT HAVE BEEN MADE ON THE RECORD SO 
THAT ENDS OUR SESSI ON NOW 

LET'S J UST TAKE A STAND NG BREAK FOR A M NUTE WILE 
Mb. KRATZIVANN DOES WAT SHE NEEDS TO DO 

THE CLERK YES, YOUR HONOR 


(SEALED PROCEEDINGS PAGES 152 - 161.) 
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|, THE UNDERSI G\ED OFFI CG AL COURT REPORTER OF THE UN TED 


STATES DISTRI CT COURT FOR THE NORTHERN D STRICT OG CALI FORN A 


280 SOUTH FI RST STREET, SAN J OSE, CALI FORNA, DO HEREBY 
CERT FY: 

THAT THE FOREGO NG TRANSCRIPT, CERTIFI CATE | NCLUSI VE, 
A CORRECT TRANSCRI PT FROM THE RECORD OF PROCEED NGS | N THE 


(wens Padriguy” 


| RENE RODRIGUEZ, CSR, RVR, CRR 
CERT! Fl CATE NUVBER 8074 


ABOVE- ENT] TLED MATTER 


DATED. MAY 12, 2021 
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SAN JOSE, CALIFORNIA MAY 5, 2021 
PROCEEDINGS 

(COURT CONVENED AT 9:04 A.M.) 

THE COURT: ALL RIGHT. LET'S GO BACK ON THE RECORD 
IN 18-258, UNITED STATES VERSUS ELIZABETH HOLMES. 

I SEE ALL COUNSEL PRESENT. MS. HOLMES IS PRESENT. WE'RE 
READY TO PROCEED WITH OUR MOTIONS IN LIMINE. 

FOR WEDNESDAY I THINK OUR SCHEDULE SHOWS, OR THE SCHEDULE 
I HAVE SHOWS THE FIRST MOTION UP IS GOVERNMENT'S MOTION IN 
LIMINE NUMBER 4 REGARDING CHARGING DECISIONS. I THINK THAT'S 
WHAT IS UP. 

BUT BEFORE WE TAKE THAT UP, ANYTHING EITHER COUNSEL WANTS 
TO INDICATE FOR THE RECORD BEFORE WE START? 

MR. SCHENK: NOTHING FROM THE GOVERNMENT. THANK 
YOU. 
MS. SAHARIA: NOTHING, YOUR HONOR. 

I WOULD JUST NOTE WE HAVE A NEW MEMBER OF OUR TEAM HERE 
TODAY, PATRICK LOOBY, WHO YOU HAVE MET BY ZOOM BUT NOT IN 
PERSON. 

THE COURT: GOOD MORNING. NICE TO SEE YOU. 
MR. LOOBY: GOOD MORNING. 


THE COURT: ALBEIT THROUGH THE PLEXIGLASS. IT'S 


NICE TO SEE YOU. I'M SURE WE ALL LOOK VERY DIFFERENT ON THE 
OTHER SIDE OF THE PLEXIGLASS. 


LET'S SEE. MR. SCHENK, ARE YOU RISING TO THIS MOTION? 
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MR. SCHENK: YES. THANK YOU, YOUR HONOR. 

GOOD MORNING AGAIN. JEFF SCHENK FOR THE UNITED STATES. 

YOUR HONOR, I THINK THIS MOTION, THE GOVERNMENT'S 4TH 
MOTION IN LIMINE, MAY FIT INTO THE CATEGORY OF THE ONES THAT WE 
CAN DEAL WITH QUICKLY. 

THE COURT WILL RECALL THAT IN THIS MOTION THE GOVERNMENT 
IS SEEKING TO PRECLUDE ARGUMENTS FROM THE DEFENSE THAT ALLEGE 
THAT THE CHARGING DECISIONS IN THIS CASE WERE BASED ON SOME 
COORDINATION THAT, FRANKLY, DID NOT OCCUR BETWEEN THE 
GOVERNMENT AND EITHER JOURNALISTS OR COMPETING LAB COMPANIES. 

THE COURT KNOWS THAT DURING THE DOWNFALL OF THERANOS THERE 
WERE STATEMENTS FROM MS. HOLMES AND OTHERS AT THERANOS THAT THE 
RESPONSE TO THE MEDIA WAS BECAUSE OF MISGUIDED JOURNALISM OR 
BECAUSE OF STORIES PLANTED BY COMPETING LAB COMPANIES. 

SO THE GOVERNMENT IS EXPRESSING CONCERN WITH THOSE SAME 
THEORIES. THEY ARE GOING TO INFECT THIS TRIAL, AND THERE IS 
JUST NO BASIS FOR. THE U.S. ATTORNEY'S OFFICE, THE CRIMINAL 
INVESTIGATORS DID NOT COORDINATE WITH JOURNALISTS, DID NOT 
COORDINATE WITH LAB COMPANIES. AND TO MAKE THOSE ARGUMENTS TO 
THE JURY WOULD BE MAKING ARGUMENTS THAT SIMPLY ARE NOT TRUE. 

THE DEFENSE IN RESPONSE SAYS THE LIMITS OF THE 
GOVERNMENT'S STATEMENTS TO THE COURT ARE TELLING. THAT IS, THE 
GOVERNMENT'S STATEMENTS IN ITS MOTION WERE THAT THE PROSECUTION 
AND THE CRIMINAL INVESTIGATORS DID NOT COORDINATE WITH LAB 


COMPANIES OR WITH JOURNALISTS. 
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BUT IF YOU GO BACK FURTHER IN TIME, CMS SPOKE TO 
JOURNALISTS, THERE WERE OTHER INTERVIEWS CONDUCTED OF LAB 
COMPANIES, AND THAT THEY SHOULD BE ALLOWED TO MAKE THESE KIND 
OF COORDINATION OR CHARGING DECISION-BASED ARGUMENTS. 

I THINK AT FIRST IT WOULD BE HELPFUL FOR THE COURT TO JUST 
KNOW IF THE DEFENSE PLANS TO MAKE THOSE ARGUMENTS. IS IT, 
HYPOTHETICALLY SPEAKING, WE SHOULD BE ALLOWED TO MAKE THEM: 
OR, NO, JUDGE, YOU SHOULD DENY THE MOTION BECAUSE WE DO INTEND 
TO AND THIS IS RIGHT. 

I THINK THAT WOULD BE ILLUMINATING BECAUSE THERE MAY NOT 
BE A CONTROVERSY FOR THE TO DECIDE IF THE DEFENSE DOES NOT 
INTEND TO MAKE THOSE ARGUMENTS. 

MOREOVER, IF THEY DO, THE COURT SHOULD PREVENT THEM. THE 
LINE OF CASES THAT THE DEFENSE CITES SUGGESTING THAT IT WOULD 
BE APPROPRIATE TO MAKE THOSE ARGUMENTS ALL SPEAK TO IMPROPER 
LIMITATIONS THAT THE COURT PLACED ON, FOR EXAMPLE, 
CROSS-EXAMINATION OF AN AGENT ON THE STAND. 

WHEN A DEFENSE ATTORNEY WANTED TO CALL INTO QUESTION THE 
STRENGTH OF THE GOVERNMENT'S INVESTIGATION, A COURT INTERRUPTED 
AND TOLD THE JURY, YOU'RE HERE TO GRADE THE PRODUCT OF THE 
INVESTIGATION, THE EVIDENCE, NOT THE CONDUCT OF THE 
INVESTIGATION, AND THE REVIEWING COURT SAID, NO, THAT'S NOT 
APPROPRIATE, YOU CAN'T REALLY REVIEW ONE WITHOUT THE OTHER. 

AND THAT ISN'T WHAT WOULD OCCUR HERE IF THE COURT 


PRECLUDED THE DEFENSE FROM GOING INTO PRECRIMINAL INVESTIGATION 
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ALLEGED COORDINATION, AND THAT'S AN IMPORTANT DISTINCTION 
BECAUSE THE GOVERNMENT'S CHARGING DECISIONS IN THIS CASE WERE 
NOT, AND THE DEFENSE DOES NOT ALLEGE WERE, INFLUENCED BY 
COORDINATION BETWEEN THE U.S. ATTORNEY'S OFFICE, THE 
PROSECUTORS IN THE CASE, THE CRIMINAL INVESTORS —— 
INVESTIGATORS IN THE CASE, AND THE LAB INDUSTRY AND THE 
JOURNALISTS, AND THAT'S AN IMPORTANT DISTINCTION BECAUSE THAT'S 
ONE THAT IS NOT ASSUMED WITHIN THE CASE LAW THAT SAYS BROAD 
DISCRETION TO ATTACK THE STRENGTH OF THE CRIMINAL 
INVESTIGATION. 

SO THE -—-— GRANTING THE MOTION WOULD NOT RUN AFOUL OF THOSE 
CASES, AND IT REALLY SUGGESTS IF THE DEFENSE MAKES THOSE 
ARGUMENTS THAT COORDINATION EXISTS WHERE IT REALLY DID NOT. 

AGAIN, THIS IS JUST SORT OF A MOTION BASED ON ARGUE WHAT 
THE FACTS ARE AND DON'T MISLEAD THE JURY. 

THANK YOU. 

THE COURT: OKAY. THANK YOU. 

MR. WADE. 

MR. WADE: GOOD MORNING, YOUR HONOR. LANCE WADE ON 
BEHALF OF MS. HOLMES. 

WE DO NOT INTEND TO ARGUE THAT THE GOVERNMENT CHARGING 
DECISION WAS EXECUTED IN COORDINATION WITH JOURNALISTS OR 
COMPETITORS, THAT IS TO SAY THAT THESE PROSECUTORS, YOU KNOW, 
GOT IN A ROOM AND REACHED SOME AGREEMENT. 


INTERACTIONS BETWEEN JOURNALISTS AND COMPETITORS AND OTHER 
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GOVERNMENT REGULATORS COULD BE RELEVANT IN THE CASE. I 


RECOGNIZE MR. SCHENK'S INVITATION TO PREVIEW ALL OF THE 


EVIDENCE THAT WE WANT TO OFFER IN OUR DEFENSE. 


THE COURT: DO YOU WANT TO ACCEPT THAT INVITATION? 


MR. WADE: I'LL DECLINE THE INVITATION. 


BUT SUFFICE IT TO SAY THAT THERE ARE WAYS IN WHICH CMS 


WITNESSES, FDA WITNESSES, AND OTHERS WERE IN CONTACT WITH 


COMPETITORS AND JOURNALISTS DURING KEY TIME PERIODS THAT COULD 


WELL GO -—- BE APPROPRIATE CROSS-EXAMINATION OF WITNESSES WHO 


ARE CALLED TO TESTIFY IN THE CASE. 


THEORETICALLY THERE COULD BE CROSS-EXAMINATION OF 


GOVERNMENT INVESTIGATING AGENTS IF THERE'S SOME INDICATION THAT 


THE INVESTIGATING AGENT ONLY PURSUED CERTAIN INVESTIGATION 


BECAUSE IT WAS WHAT WAS REPORTED IN THE MEDIA AND DIDN'T PURSUE 


OTHER INVESTIGATION, FOR EXAMPLE. 


BUT THIS IS ALL IN THE CATEGORY OF EVIDENCE-SPECIFIC 


ISSUES THAT SHOULD BE DEFERRED AND DEALT WITH AS WE DEAL WITH 


EVIDENCE AT TRIAL. WE'VE POINTED TO THIS EVIDENCE AS EXAMPLES 


WITHIN OUR BRIEFING. 


MR. LOOBY WILL ARGUE THE CMS MOTION LATER TODAY. I THINK 


YOU'LL SEE IN THAT MOTION THAT THERE IS SOME INDICATION THAT 


THE CMS ACTED DIFFERENTLY AS A RESULT OF INQUIRIES FROM 


JOURNALISTS AND THEY IMPOSED DIFFERENT PROCEDURES. 


EVIDENCE OF THAT KIND IS PERFECTLY RELEVANT IN THIS CASE 


IN TERMS OF QUESTIONING THE WITNESS WHO TALKS ABOUT THE 
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PROCEDURES THAT THEY DID DURING AN INSPECTION IF THAT EVIDENCE 
COMES IN. IT MAY NOT COME IN. IT PROBABLY SHOULDN'T COME IN. 

BUT IF IT DOES, THAT CROSS-EXAMINATION IS CLEARLY RELEVANT 
AND -- 

THE COURT: PARDON ME FOR INTERRUPTING YOU. 

YOU'RE TALKING ABOUT, FOR EXAMPLE, THE CALIFORNIA 
DEPARTMENT OF PUBLIC HEALTH TYPICALLY DOES A CERTAIN TYPE OF 
INVESTIGATION, BUT IN THIS CASE ANOTHER FEDERAL AGENCY DECIDED 
TO DO IT ON THEIR OWN AND YOU SHOULD BE ABLE TO, IF THAT 
EVIDENCE IS PERMITTED, YOU SHOULD BE ABLE TO INQUIRE ABOUT WHY 
THAT DISTINCTION WAS MADE. IT'S -—- IS THAT WHAT YOU'RE TALKING 
ABOUT? 

MR. WADE: THAT IS AN EXAMPLE, YOUR HONOR. 

AND THAT WITNESS HAS SAID ESSENTIALLY THAT IT WAS MADE 
BECAUSE IT HAD A HEIGHTENED PROFILE, BECAUSE IT WAS IN THE 
MEDIA AND THEY WERE GETTING INQUIRIES FROM JOURNALISTS IN THAT 
TIME PERIOD. 

THERE ARE OTHER WITNESSES WHO SUGGESTS THAT THERE WERE 
DOCUMENTS FROM CMS THAT SUGGEST THAT MAYBE THERANOS WAS BEING 
TREATED DIFFERENTLY BECAUSE OF THE SOME OF THE MEDIA INQUIRIES. 

AGAIN, I DON'T -—- 

THE COURT: SO DO YOU HAVE -- IS THERE GOING TO BE 
EVIDENCE, TO THE EXTENT THAT YOU CAN TELL ME NOW, IS THERE 
EVIDENCE THAT THE GOVERNMENT COORDINATED WITH JOURNALISTS TO DO 


THIS INVESTIGATION? — 
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MR. WADE: BY "GOVERNMENT" YOU MEAN THE PROSECUTORS 


WHO ARE INVOLVED IN THIS CASE, THE DEPARTMENT OF JUSTICE 


PROSECUTORS? 


THE COURT: WELL, LET'S START THERE AND WORK OUR WAY 


DOWN. 


MR. WADE: I HAVE NOT SEEN EVIDENCE THAT THEY HAVE 


COORDINATED AND WOULD NOT INTEND TO ARGUE THAT THEY COORDINATED 


AS SUCH. 
AND TO THE EXTENT THAT YOU LOOK AT THE TITLE OF THE 
GOVERNMENT'S MOTION, COORDINATION WITH RESPECT TO CHARGING 


DECISIONS, WE CAN LIVE WITH AN ORDER ON THAT. 


BUT THE BODY OF THEIR ARGUMENT TRIES TO CREEP A LITTLE BIT 


MORE INTO CROSS-EXAMINATION THAT GOES TO MOTIVE FOR CERTAIN 


ACTIONS AND THINGS THAT THE GOVERNMENT MAY CHOOSE TO BRING 


THIS CASE. IF THEY CHOOSE TO BRING IT INTO THE CASE, WE GET TO 


CROSS-EXAMINE THE WITNESSES. 


THE COURT: I THINK EVERYONE RECOGNIZES THAT THE 


DEFENSE WILL HAVE AN OPPORTUNITY, AND SHOULD, TO CRITICIZE 


DEFENSE -- OR CRITICIZE THE PROSECUTION. YOU HAVE AN ABSO. 


RIGHT TO CRITICIZE THE EVIDENCE THAT IS PRESENTED OF AND TEST 


THE EVIDENCE. THAT'S THE JURY PROCESS. 


YOU HAVE THE RIGHT TO DO THAT. 


LUTE 


I THINK WHAT THIS MOTION SPEAKS TO IS YOU CAN'T CREATE 


SOMETHING THAT DOESN'T EXIST, AND THE COORDINATION, I THINK, 


THAT MR. SCHENK SPEAKS TO IS —- AND THIS IS PROPHYLACTIC, 
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THINK, FROM THE GOVERNMENT'S PERSPECTIVE. THERE'S FEAR THAT 
PERHAPS THE DEFENSE MIGHT SAY THAT THE ONLY REASON THIS CASE 
WAS PROSECUTED IN THE WAY THAT IT WAS IS BECAUSE CERTAIN 
JOURNALISTS, CERTAIN NEWS ARTICLES, CERTAIN MEDIA DECIDED TO 
GUIDE THE PROSECUTION AND BUT FOR THAT OR IN ANY OTHER CASE 
THAT WOULDN'T HAVE HAPPENED. 
IS THAT FAIR, MR. SCHENK? 
MR. SCHENK: YES. PRECISELY. THANK YOU. 
MR. WADE: WE CERTAINLY DON'T INTEND TO CREATE 
EVIDENCE WHERE NONE EXISTS AND TO CREATE ARGUMENTS THAT ARE NOT 
BASED ON EVIDENCE. THAT WOULD BE IMPROPER AS THE COURT KNOWS 
AND AS COUNSEL WELL KNOWS. 
SO WE'RE MINDFUL OF THAT LINE AND DON'T INTEND TO CROSS 
IT. WE'LL SEE WHERE THE EVIDENCE GOES BASED ON WHAT THE 
GOVERNMENT OFFERS AND BASED ON WHAT WE SEEK TO PUT ON, AND IF 
MEDIA OR COMPETITORS OR INTERACTIONS ARE RELEVANT WITH 
WITNESSES, WE'LL DRAW THAT EVIDENCE OUT AND WE'LL ARGUE IT AS 
APPROPRIATE IN THE CASE. 
BUT I THINK —- I UNDERSTAND THE CONCERN AND I UNDERSTAND 
THAT THERE MAY BE SOME DESIRE TO AVOID THAT. THE SPECIFIC 
ISSUE THAT THE COURT HAS RAISED SHOULD NOT BE A CONCERN. 
THE COURT: GREAT. OKAY. 
MR. SCHENK, ANYTHING ELSE? 
MR. SCHENK: NOTHING FURTHER. 


THE COURT: GREAT. I THINK IT'S IMPORTANT THAT WE 
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HAVE THESE DISCUSSIONS NOW AT THIS HEARING AS BOTH SIDES 
CONTINUE TO PREPARE YOUR CASES, AND THIS IS INFORMATIVE FOR THE 
COURT ALSO TO RECOGNIZE IN MY NOTES WHAT WE MIGHT ANTICIPATE 
AND THOSE ISSUES THAT WOULD COME UP. 

SO THIS MOTION -- I THINK IN REGARDS TO THE MOTION I'LL 
DEFER THE MOTION AND RECOGNIZING THE ISSUES THAT ARE PRESENTED, 
THE STATEMENTS OF BOTH COUNSEL, AND SHOULD THIS COME UP, THE 
COURT WILL RULE ON ANY SPECIFIC AREA AS NEEDED DURING THE 
TRIAL. 

ALL RIGHT. THANK YOU. 

NEXT I BELIEVE IS GOVERNMENT'S MOTION IN LIMINE NUMBER 5, 
TO PRECLUDE THE DEFENDANT FROM PRESENTING AN IMPROPER 
GOOD-FAITH DEFENSE. 

MR. BOSTIC. 

MR. BOSTIC: YES, YOUR HONOR. GOOD MORNING. 
JOHN BOSTIC FOR THE UNITED STATES. 

I BELIEVE THERE'S A SIGNIFICANT AMOUNT OF AGREEMENT ON 
THIS MOTION ALSO BETWEEN THE PARTIES. THERE SEEMS TO BE NO 
DISPUTE THAT THE NINTH CIRCUIT HAS CLEARLY LAID OUT THE LAW, 
THE RULE THAT A GOOD FAITH BELIEF THAT A FRAUD VICTIM WILL BE 
REPAID IS NO DEFENSE TO A CHARGE OF FRAUD. 

SO IN THIS CASE, OF COURSE, BASED ON THE ELEMENTS, THE 
FOCUS OF THE JURY -—- THE FOCUS OF THE EVIDENCE AT TRIAL WILL BE 
ON THE DEFENDANT'S STATE OF MIND AND HER INTENT AT THE TIME THE 


FRAUD WAS CARRIED OUT. 
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OF COURSE BOTH CATEGORIES OF FRAUD IN THE INDICTMENT ARE 
BASED ON THE VICTIM SCHEMES TO DEFRAUD FIRST INVESTORS, AND 
ALSO PATIENTS, AND TO SEPARATE THEM FROM THEIR MONEY BY 
MISLEADING STATEMENTS. 

THOSE DEFENSES CRIMINALIZE THE SCHEME TO DEFRAUD ITSELF. 
SO, IN FACT, THE OFFENSES, ALONG WITH THE CONSPIRACY OFFENSES, 
ARE COMPLETE BEFORE THE VICTIMS ARE EVEN SEPARATED FROM THEIR 
MONEY. 

THE PLANS DOWN THE ROAD OF A DEFENDANT TO RESTORE PROPERTY 
OR MONEY TO VICTIMS HAVE NO IMPORT IN A TRIAL OF THIS KIND. 
THEY HAVE NO EFFECT ON WHETHER FRAUD HAS BEEN COMMITTED. 
EFFORTS TO RESTORE MONEY TO VICTIMS CANNOT UNDO A FRAUD OFFENSE 
ONCE IT'S BEEN COMMITTED. 

AND CRITICALLY FROM THE BENNY OPINION IN THE 
NINTH CIRCUIT, THAT'S 786 F.2D 1410, THE DEFENDANT'S INTENT 
THAT VICTIMS OF THE FRAUD ULTIMATELY BE REPAID OR HAVE THEIR 
PROPERTY RESTORED IS NOT A PROPER DEFENSE TO ASSERT AT TRIAL. 

SO THE GOVERNMENT IS SIMPLY SEEKING AN ORDER FROM THE 
COURT ENFORCING THE RULE THAT BOTH PARTIES SEEM TO RECOGNIZE. 

THE DEFENSE OBJECTS THAT THEY SHOULD BE PERMITTED, 
HOWEVER, TO ARGUE THAT THE DEFENDANT HAD A GOOD FAITH BELIEF IN 
THE TRUTH OF ANY REPRESENTATION THAT SHE MADE. 

THE GOVERNMENT IS NOT SEEKING TO PRECLUDE THOSE ASSERTIONS 


OR THAT ARGUMENT. AND, IN FACT, THE GOVERNMENT ITSELF QUOTED 


THE LANGUAGE IN BENNY THAT MAKES IT CLEAR THAT THAT IS A 
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PERMISSIBLE TYPE OF GOOD FAITH DEFENSE. 


THE GOVERNMENT'S MOTION IS SIMPLY SEEKING TO PRECLUDE AN 


IMPROPER GOOD FAITH DEFENSE AND BELIEVES THE COURT IS CAPABLE 


OF CRAFTING AN ORDER THAT WILL ENFORCE THAT RULE. 


THE COURT: THANK YOU. 


MR. WADE, I THINK WHEN I LOOKED AT THIS, 


I THINK IT ASKED 


US TO EITHER CONCUR OR NOT IN THE DECISION IN BENNY. 


MR. WADE: YOUR HONOR, I DON'T THINK WE NEED AN 


ORDER THAT WE HAVE TO ADHERE TO THE LAW OF THE NINTH CIRCUIT. 


I THINK THE NINTH CIRCUIT IS BINDING PRECEDENT AND WE HAVE TO 


ADHERE TO IT. 


BENNY IS A VERY LIMITED HOLDING. A PROFFERED INSTRUCTION 


THERE WAS A DEFENSE INSTRUCTION ON A GOOD FAITH INTENT TO 


REPAY. THAT INSTRUCTION WAS DENIED. 


IT SHOULD BE DENIED HERE IF WE OFFER IT. 


I SUGGEST WE 


DON'T INTEND TO OFFER IT. I THINK THE BRIEFING MAKES CLEAR 


THAT WE KNOW WHERE THE LINES ARE ON GOOD FAITH AND I DON'T 


THINK AN ORDER IS NEEDED HERE. 


I THINK THIS ONE CAN BE EITHER DENIED OR DEFERRED AS THE 


EVIDENCE IS CONSIDERED THROUGHOUT THE CASE. 


I WOULD LIKE TO MAKE CLEAR, WE -—- COUNSEL FOR THE 


GOVERNMENT SORT OF BLENDED A LITTLE BIT BETWEEN STATE OF MIND 


AND ACTUS REUS IN SOME OF THE DISCUSSIONS ABOUT EFFORTS TO DO 


THINGS, AND THAT'S NOT IN THIS MOTION. 


THIS MOTION RELATES TO GOOD FAITH INTENT. 
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UNDOUBTEDLY BE A PART OF THIS CASE. 
THE COURT: SURE. OKAY. THANK YOU. 
MR. WADE: THANK YOU. 
THE COURT: THANK YOU VERY MUCH. THANK YOU. 

WELL, LET ME SAY IN REGARDS TO THIS MOTION, THAT IS, 
GOVERNMENT'S MIL NUMBER 5, THE COURT WILL -—- AS MR. WADE 
SUGGESTS AND RECOGNIZES, THE COURT WILL FOLLOW THE LAW OF THE 
NINTH CIRCUIT AND THAT, OF COURSE, INCLUDES A HOLDING IN THE 


DIRECTION THAT THE NINTH CIRCUIT PROVIDED US, UNITED STATES 


VERSUS BENNY -—- EXCUSE ME -—- 786 F.2D 1210, AND THE COURT 


INTENDS TO FOLLOW THE PRECEDENT IN THAT CASE, AND I APPRECIATE 
COUNSEL RECOGNIZING THAT AND AGREE TO FOLLOW IT AS WELL. 
CONCURRENT WITH THIS IS, PURSUANT TO MR. BOSTIC'S 
OBSERVATION, THIS DOES NOT PRECLUDE THE DEFENDANT OR THE 
DEFENSE FROM ARGUING A GOOD FAITH BELIEF AS A DEFENSE. THAT'S 
THE SECOND PART THAT WAS IDENTIFIED IN BENNY THAT IS PRECLUDED 
IN THIS CASE. 
SO THANK YOU FOR THAT. 
NOW WE COME TO 560, WHICH IS MS. HOLMES'S MOTION REGARDING 
DR. MASTER. 
MS. SAHARIA: GOOD MORNING, YOUR HONOR. 
THE COURT: GOOD MORNING. 


MS. SAHARIA: AMY SAHARIA FOR MS. HOLMES. 


THE COURT: THANK YOU. GOOD MORNING. 


MAY I MAKE SOME OBSERVATIONS THAT MIGHT BE HELPFUL HERE? 
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I HOPE THEY'RE HELPFUL. I DON'T KNOW. 

MS. SAHARIA: YES, OF COURSE, YOUR HONOR. 

THE COURT: YOU CAN TELL ME IF THEY ARE OR NOT AND 
I'M HAPPY TO RECEIVE THAT. 

SO I READ THIS —- AND THIS IS A VERY INVOLVED AREA, OF 
COURSE, WHENEVER WE'RE TALKING ABOUT THE EXPERT PIECE OF A 
PROFFERED WITNESS HERE, AND HERE WE'RE SPEAKING -- THIS MOTION 
SPEAKS TO DR. STEPHEN MASTER, THAT'S THE GOVERNMENT'S EXPERT 
WHO HAS BEEN IDENTIFIED AS THE EXPERT HERE. 

THERE ARE DIFFERENT AREAS AND TOPICS THAT THIS WITNESS 
WOULD —-- THAT THE GOVERNMENT SEEKS THIS WITNESS TO TESTIFY 
ABOUT. THERE'S A COUPLE OF ISSUES -- LET ME JUST TELL YOU, I 
THINK I'LL INDICATE IT THIS WAY: THE COURT CAN GIVE, I HOPE I 
CAN GIVE YOU THIS FOR SOME BENEFIT TO YOU FOR YOUR DISCUSSION, 
AND I DON'T KNOW WHO IS SPEAKING TO THIS. 

MR. LEACH, ARE YOU TALKING? 

MR. LEACH: I WILL BE SPEAKING TO THIS, YES. 
THE COURT: OKAY. GREAT. THANK YOU. 

SO IN READING YOUR PLEADINGS, AND AS THEY ALWAYS ARE IN 
THIS CASE, THEY'RE VERY THOROUGH AND VERY HELPFUL, I LOOK AT 
THE INDUSTRY STANDARDS AND THE QUESTION ABOUT WHETHER OR NOT 
THIS WITNESS CAN TESTIFY ABOUT INDUSTRY STANDARDS. 

AND I DO BELIEVE THAT THE WITNESS —-- AND AGAIN, THIS IS MY 
PRELIMINARY OBSERVATIONS -- THAT HE IS QUALIFIED TO TESTIFY 


ABOUT INDUSTRY STANDARDS. I THINK HE DOES HAVE, AND HIS 
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INFORMATION THAT I'VE RECEIVED SUGGESTS, THAT HE DOES HAVE THE 
BACKGROUND, THE ABILITY, THE KNOWLEDGE TO TESTIFY ABOUT THIS, 
INDUSTRY STANDARDS, AS LONG AS HE DOES NOT PROVIDE LEGAL 
OPINIONS. AND I WOULDN'T ALLOW HIM TO OPINE WITH ANY LEGAL 
OPINIONS AS TO INDUSTRY STANDARDS. 

AS TO FINGERSTICK, FINGERSTICK TECHNOLOGY, I DO THINK THAT 
HE IS QUALIFIED, BASED ON HIS BACKGROUND AND HIS KNOWLEDGE, TO 
OPINE ON FINGERSTICK BLOOD TESTING. HE IS A CLINICAL 
PATHOLOGIST AND HE HAS GREAT EXPERIENCE IN THAT BACKGROUND IN 
THOSE AREAS, AND I DO THINK HE CAN TESTIFY AS TO THIS TESTING 
AND OFFER AN OPINION ABOUT THAT. 

NOTWITHSTANDING THE FACT -—- AND I UNDERSTAND THE DEFENSE 
IS CRITICAL OF HIM BECAUSE HE DOES NOT HAVE HANDS-ON, IF YOU 
WILL, EXPERIENCE IN THAT REGARD. BUT, AGAIN, I DO THINK THIS 
IS A PRELIMINARY RULING. 

GETTING INTO THE SPECIFIC TESTIMONY ABOUT THE DIFFERENT 
ASSAYS, I DO HAVE SOME ISSUES ABOUT SOME OF THOSE. LET ME JUST 
INDICATE THAT I DO THINK THAT HIS OPINIONS ON VITAMIN D AND 
CHOLESTEROL ARE PERMITTED. HE WOULD BE PERMITTED TO TESTIFY ON 
THOSE. 

IT SEEMS FROM YOUR PLEADINGS THAT THE GOVERNMENT AND THE 
DEFENSE, I THINK YOU BOTH RECOGNIZE THAT HIS OPINIONS ON 
THOSE -- AS TO THOSE TWO SUBSTANCES, ASSAYS, DERIVED FROM THE 
ICAHN, I-C-A-H-N, AND THE CMS REPORT, AND THOSE ARE PROPER 


SOURCES FROM WHICH TO BASE AN OPINION. 
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I DO THINK THAT HIS OPINION ON THOSE ARE APPROPRIATELY 


SUPPORTED AND HE WOULD BE PERMITTED TO TESTIFY HIS OPINIONS ON 


THOSE ASSAYS. 


THE POTASSIUM, CHLORIDE SODIUM, AND THE OTHERS, I THINK I 


HAVE SOME PROBLEMS WITH. 


I THINK THERE ARE SOME DEFICIENCIES 


AS TO AT LEAST WHAT WE HAVE IN HIS 20-PAGE REPORT AND I DO FIND 


SOME PROBLEMS. 


THIS IS TO THE GOVERNMENT I SUPPOSE I'M SPEAKING. I DO 


HAVE SOME ISSUES WITH THOSE OPINIONS, 


AND IT WOULD BE THE 


COURT'S INTENT TO SCHEDULE A DAUBERT HEARING AS TO THOSE 


OPINIONS. I THINK IT WOULD BE APPROPRIATE TO ALLOW THE 


GOVERNMENT AND DR. MASTER TO PROVIDE ADDITIONAL INFORMATION 


THAT WOULD ENABLE THE COURT TO DETERMINE WHETHER OR NOT THOSE 


OPINIONS CAN BE SUPPORTED, SUBSTANTIATED FURTHER. 


AND HE MAY BE ABLE TO PROVIDE ADDITIONAL INFORMATION 


BEYOND HIS 20-PAGE REPORT. 


ABOUT BACKGROUND AND THE TESTING PROCEDURES, 


I THINK 10 PAGES OF IT WERE TALKING 


AND THEN THERE 


WERE -—-— THE BALANCE I THINK DRILLED DOWN INTO THESE ISSUES. 


I'M NOT BEING CRITICAL OF THE REPORT. 


WHAT I'M SAYING IS 


THAT I THINK I NEED MORE BEFORE I WOULD PERMIT HIM TO TESTIFY. 


AND I'M GOING TO GIVE THE GOVERNMENT THAT OPPORTUNITY, 


THROUGH A DAUBERT HEARING, 


MS. SAHARIA: THANK YOU, YOUR HONOR. 


FOR THOSE PARTICULAR TOPICS. 


I THINK THAT'S 


HELPFUL AND THAT WILL HELP STREAMLINE MY PRESENTATION 


SIGNIFICANTLY. 
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SO I THINK MAYBE I CAN TAKE THIS IN MAYBE THREE BUCKETS. 

LET ME START WITH THE ASSAYS, AND LET ME START WITH THE 
EIGHT THAT YOUR HONOR INDICATED THAT YOU HAVE CONCERNS WITH, 
WHICH WE, OF COURSE, SHARE. 

THEN I'LL MOVE AND DISCUSS CHOLESTEROL AND VITAMIN D, AND 
THEN I'LL CONCLUDE WITH INDUSTRY STANDARDS. 

I DO THINK THAT IT WOULD BE IMPERMISSIBLE FOR THE COURT TO 
ALLOW DR. MASTER TO OPINE AS TO THOSE EIGHT ASSAYS WITHOUT 
AFFORDING THE DEFENSE A DAUBERT HEARING. LET ME TRY TO 
CONVINCE THE COURT WHY WE DON'T EVEN THINK THAT YOU SHOULD GET 
TO A DAUBERT HEARING, BECAUSE HIS OPINIONS ON THOSE EIGHT 
ASSAYS ARE SO DEFICIENT. 

AND I THINK IT'S TELLING THAT YOUR HONOR POINTED OUT THAT 
KIND OF A PAUCITY OF INFORMATION IN HIS REPORT ON THOSE ASSAYS. 

I THINK WHAT IS ALSO TELLING IS THE PAUCITY OF THE 
GOVERNMENT'S DEFENSE OF THOSE OF ASSAYS. THEIR OPPOSITION 
BRIEF IS ECF 668, AND THEY DEFEND HIS OPINIONS AS TO THE ASSAYS 
ON PAGES 6 TO 9 OF THAT BRIEF. AND THEY CITE NO CASE, THERE'S 
NO CASE IN THEIR OPPOSITION DEFENDING DR. MASTER'S OPINIONS ON 
THOSE ASSAYS. 

THEY CITE KIND OF THE GENERIC DAUBERT PRINCIPLES IN THE 
BEGINNING OF THEIR BRIEF, BUT WHEN IT COMES TO SHOWING THE 
COURT ANOTHER CASE WHERE A COURT HAS ALLOWED AN EXPERT TO OFFER 
SCIENTIFIC OPINIONS BASED ON EMAILS AND CUSTOMER COMPLAINTS. 


THEY HAVE NO CASE, NO CASE THAT HAS SUBMITTED SIMILAR OPINIONS. 
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THEY CITE NO SCIENTIFIC LITERATURE THAT ESTABLISHES THAT 
IS A SCIENTIFICALLY VALID WAY TO REACH THESE SCIENTIFIC 
CONCLUSIONS, AND THAT'S BECAUSE IT IS NOT A SCIENTIFICALLY 
VALID WAY TO REACH OPINIONS ON THE SCIENTIFICALLY COMPLEX ISSUE 
OF ACCURACY AND RELIABILITY. 

THAT SHOULD GIVE THE COURT GREAT PAUSE, AND WE WOULD 
WELCOME A DAUBERT HEARING IF THAT'S WHAT THE COURT DECIDES TO 
DO, BUT NO HEARING IS GOING TO SUPPLANT THAT -- IS GOING TO 
PRODUCE MATERIAL THAT DOESN'T EXIST. THE DATA DOESN'T EXIST. 
WE KNOW WHY IT DOESN'T EXIST. WE TALKED ABOUT THAT YESTERDAY, 
AND THAT'S WHY DR. MASTER IS LEFT TO OFFER OPINIONS BASED ON 
EMATLS AND CUSTOMER COMPLAINTS. 

THE EIGHT ASSAYS THAT YOUR HONOR INDICATED, THEY FALL INTO 
TWO BUCKETS. AS I THINK YOU KNOW, FOUR OF THOSE, WHICH ARE —— 
CAN I JUST PUT UP THE ELMO? 

MR. WADE: YES. 
MS. SAHARIA: THANK YOU. 

YOUR HONOR, THIS IS APPENDIX A TO OUR MOTION, AND THOSE 
EIGHT ASSAYS FALL INTO TWO GROUPS. THERE ARE FOUR WHICH ARE 
CALCIUM, HBAIC, HCG, AND HIV, THESE ARE THE ASSAYS FOR WHICH 
DR. MASTER WAS ASKED TO OFFER AN OPINION THAT THE ASSAYS ARE 
ACCURATE AND RELIABLE, AND HE WAS UNABLE TO REACH THAT OPINION. 

AT EXHIBIT 9 OF OUR EXHIBITS, HE EXPLAINED THAT TO FULLY 
RENDER THE OPINION THAT THE GOVERNMENT WAS LOOKING FOR, HE WAS 


LOOKING FOR DOCUMENTS THAT SPECIFICALLY RELATE TO THESE FOUR 
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ASSAYS, AND PRESUMABLY THE GOVERNMENT WAS UNABLE TO GIVE HIM 
THOSE DOCUMENTS BECAUSE HE WAS UNABLE TO OFFER AN ACTUAL 
OPINION ABOUT ACCURACY AND RELIABILITY. 

HE ESSENTIALLY, AS TO THESE FOUR, OFFERS A NONOPINION. HE 
SAID, AND I QUOTE AT REPORT 15, "BASED ON CUSTOMER COMPLAINTS 
ON THERANOS'S INTERNAL INVESTIGATIONS, THERE WERE SIGNIFICANT 
ISSUES WITH CALCIUM, HBA1C, HCG, AND HIV DURING THE TIMES THAT 
THESE WERE PERFORMED ON FINGERSTICK SAMPLES. IN SOME CASES 
THERE ARE INSUFFICIENT ADDITIONAL DETAILS OF THE MATERIAL I 
HAVE REVIEWED TO DETERMINE THE CAUSE OF THESE ISSUES, THE 
RELATIONSHIP TO ADDED EITHER THE SAMPLE TYPE OR THERANOS'S 
TECHNOLOGY OR THE RESOLUTION OF THE PROBLEM." 

WE DON'T KNOW WHAT HE MEANS BY "ISSUES," WE DON'T KNOW 
WHAT CUSTOMER COMPLAINTS HE LOOKED AT, AND HE DOES NOT 
ARTICULATE THAT THAT IS A VALID SCIENTIFIC METHODOLOGY TO REACH 
AN OPINION, AND HE DOESN'T EVEN REACH AN OPINION. HE DOESN'T 
HAVE AN OPINION AS TO THESE FOUR. THEY MIGHT BE INACCURATE, 
THEY MIGHT NOT BE INACCURATE, AND THAT'S COMPLETELY UNHELPFUL 
TO A JURY. 

I THINK IN THAT REGARD HIS OPINION AS TO THESE FOUR ARE 
JUST LIKE THE OPINIONS THAT THE NINTH CIRCUIT REJECTED IN 
DAUBERT ON REMAND FROM THE SUPREME COURT WHERE THE EXPERT 
ADVANCED THE OPINION THAT A MEDICATION COULD POSSIBLY HAVE 
CAUSED INJURIES, AND THE NINTH CIRCUIT SAID THAT KIND OF 


POSSIBLE CAUSE OPINION IS NOT HELPFUL TO A JURY AND IS 
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INADMISSIBLE. 

AND THAT'S EFFECTIVELY WHAT DR. MASTER IS OFFERING AS TO 
THESE FOUR. THERE MIGHT BE PROBLEMS. I DON'T KNOW WHAT THE 
PROBLEMS ARE, I DON'T KNOW WHAT CAUSED THEM. JURY, YOU FIGURE 
THAT OUT. 

THAT'S NOT A PROPER EXPERT OPINION. 

AS TO THE REMAINING FOUR IN THIS FIRST BUCKET -- AND THOSE 
ARE, JUST FOR THE RECORD, BICARBONATE, CHLORIDE, POTASSIUM, AND 
SODIUM -—- I THINK THE COURT CAN AT THIS STAGE EASILY EXCLUDE 
HIS OPINION ON BICARBONATE. HE OFFERS NO BASIS WHATSOEVER, AND 
THE GOVERNMENT DIDN'T DEFEND THAT ONE IN ITS OPPOSITION. 

AS TO CHLORIDE, SODIUM, AND POTASSIUM, AGAIN, DR. MASTER 
BASES HIS OPINION ON UNIDENTIFIED CUSTOMER COMPLAINTS AND 
INTERNAL EMAILS. 

AND WHEN WE INDICATED IN OUR MOTION THAT THAT IS NOT A 
PROPER METHODOLOGY, THE MOST THE GOVERNMENT COULD MUSTER IS 
THAT THAT METHODOLOGY IS IMPLICIT IN HIS OPINION. 

THAT CLEARLY IS A RED FLAG BECAUSE THE NINTH CIRCUIT 
REQUIRES THAT AN EXPERT EXPRESSLY STATE HIS METHODOLOGY. 

AGAIN, THE GOVERNMENT HAS CITED THE COURT TO ZERO CASES, 
ZERO ACADEMIC LITERATURE ESTABLISHING THAT TO BE A VALID 
METHODOLOGY FOR A SCIENTIST TO REACH SCIENTIFIC CONCLUSIONS. 

SO UNLESS THE COURT HAS QUESTIONS ABOUT THOSE EIGHT, LET 
ME MOVE TO CHOLESTEROL AND VITAMIN D. 


THE COURT: THAT'S FINE, THANK YOU. 
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MS. SAHARIA: AS TO THE CHOLESTEROL OPINION, AS 
YOUR HONOR INDICATED, DR. MASTER IS PRIMARILY BASING HIS 
OPINION ON THE ICAHN STUDY. THIS IS A STUDY OF 60 PATIENTS IN 
WHICH THE STUDY AUTHORS ORDERED THE SAME TESTS FROM THOSE 
PATIENTS FROM BOTH THERANOS AND FROM TWO OTHER LAB COMPANIES. 

I THINK JUST TO EXPLAIN THE RESULTS OF THAT STUDY, IN 
FACT, THE STUDY AUTHORS CONCLUDED THAT FOR VIRTUALLY ALL OF THE 
TESTS, THE THERANOS RESULTS AGREED WITH THE RESULTS FROM THOSE 
OTHER LABS WITH THE EXCEPTION OF WITH THE EXCEPTION OF THE 
LIPID PANEL, AND THE LIPID PANEL IS A PANEL THAT INCLUDES 
CHOLESTEROL ASSAYS. 

TELLINGLY, NO ONE INVOLVED IN THAT STUDY OF THE IS ON THE 
GOVERNMENT'S LIST, AND THAT'S BECAUSE THE STUDY AUTHORS DID NOT 
REACH THE CONCLUSION THAT DR. MASTER REACHES. 

THE STUDY AUTHORS DID NOT REACH OPINIONS ON ACCURACY AND 
RELIABILITY. THE STUDY WAS NOT AIMED AT MEASURING THAT. 

INSTEAD IT WAS AIMED AT MEASURING WHETHER THERANOS RESULTS 
WERE CONSISTENT WITH THE RESULTS FROM OTHER -—- FROM THESE OTHER 
COMPANIES. 

NOW, DR. MASTER HIMSELF ACKNOWLEDGES IN HIS REPORT THAT 
THERE ARE HARMONIZATION AND STANDARDIZATION ISSUES BETWEEN 
COMPANIES AND THAT'S NORMAL AND EXPECTED AT PAGE 14 OF HIS 
REPORT. 

HE STATED AS A GENERAL PRINCIPLE THAT FOR MANY ANALYSTS, 


THERE ARE ISSUES OF STANDARDIZATION AND HARMONIZATION BETWEEN 
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ASSAYS USED BY VARIOUS CLINICAL LABORATORIES. 

AND THE PROBLEM WITH HIS CONCLUSION HERE IS THAT HE DIDN'T 
ARTICULATE ANY METHODOLOGY BY WHICH HE CONCLUDED THAT THE 
DIFFERENCES AS TO THE CHOLESTEROL ASSAY IN THIS CASE WERE 
SIMPLY ISSUES OF STANDARDIZATION AND HARMONIZATION THAT WAS 
EXPECTED, OR WHETHER THEY RESULTED FROM SOME MORE FUNDAMENTAL 
PROBLEM WITH THE THERANOS CHOLESTEROL TEST. HE DID NOT 
ARTICULATE HOW HE REACHED THAT CONCLUSION. 

NOW, AS YOUR HONOR INDICATED, IT IS APPROPRIATE F'OR 
EXPERTS TO BASE OPINIONS ON ACADEMIC ARTICLES, AND THAT'S THE 
GOVERNMENT'S PRIMARY RESPONSE. BUT THERE ARE MANY CASES, 


INCLUDING THE SUPREME COURT DECISION IN GENERAL ELECTRIC VERSUS 


JOINER, THAT SAY THAT EXPERTS CANNOT RELIABLY BASE AN OPINION 
ON AN ACADEMIC ARTICLE WHEN THEY GO BEYOND THE CONCLUSIONS OF 
THAT ACADEMIC ARTICLE ITSELF UNLESS THEY ARTICULATE SOME 
METHODOLOGY BY WHICH THEY WERE ABLE TO EXTRACT A BROADER 
OPINION THAN THE ARTICLE DID. 

THAT'S EXACTLY WHAT WE HAVE HERE WITH DR. MASTER. 

SO I WOULD SUBMIT THAT AT A MINIMUM, THE COURT SHOULD NOT 
ADMIT THE OPINION AS TO CHOLESTEROL UNTIL WE HAVE A CHANCE TO 
EXAMINE DR. MASTER AT A DAUBERT HEARING TO SEE WHETHER HE WAS 
ABLE TO REACH AN OPINION THAT THE STUDY AUTHORS THEMSELVES DID 
NOT REACH, ESPECIALLY WHEN HE HIMSELF RECOGNIZES THAT THERE ARE 
THESE HARMONIZATION ISSUES ACROSS LABORATORIES. 


WITH RESPECT TO VITAMIN D, DR. MASTER BASES HIS OPINION ON 
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THE CMS REPORT AND MY COLLEAGUE, MR. LOOBY IS GOING TO DISCUSS 
THE CMS REPORT IN MORE DETAIL WITH THE CMS MOTION. 

AS HE WILL EXPLAIN, CMS DID NOT ITSELF MEASURE ACCURACY 
AND LIABILITY IN ASSAYS. THERE'S NO FINDING BY CMS THAT 
THERANOS, ITS VITAMIN D WAS INACCURATE OR UNRELIABLE. 

AND DR. MASTER IN HIS REPORT SIMPLY PLUCKS OUT SOME DATA 
IN THE CMS REPORT THAT RELATES TO ONLY THREE DEVICES, ONE FOR A 
ONE WEEK PERIOD AND TWO FOR A ONE MONTH PERIOD. 

AND HE DOESN'T EXPLAIN HOW HE WAS ABLE TO EXTRAPOLATE FROM 
THAT VERY LIMITED SET OF DATA TO A GENERAL OPINION ABOUT THE 
ACCURACY AND RELIABILITY OF THE VITAMIN D ASSAY OVER A THREE 
YEAR PERIOD. 

SO AGAIN, I WOULD SUBMIT THAT WE SHOULD BE ENTITLED TO 
EXAMINE HIM IF THERE'S GOING TO BE A DAUBERT HEARING ABOUT HOW 
HE WAS ABLE TO EXTRAPOLATE IN A SCIENTIFICALLY VALID MANNER 
BECAUSE HE DOESN'T EXPLAIN THAT IN HIS REPORT. 

UNLESS THE COURT HAS QUESTIONS ABOUT THOSE TWO, I'LL MOVE 
TO INDUSTRY STANDARDS. 

THE COURT: PLEASE. 
MS. SAHARIA: OKAY. SO I THINK THERE'S TWO PROBLEMS 
WITH DR. MASTER'S OPINIONS ON INDUSTRY STANDARDS, AND I DON'T 
QUIBBLE WITH HIS QUALIFICATIONS AS A GENERAL MATTER. HE'S 
OBVIOUSLY A QUALIFIED LABORATORY DIRECTOR. 
THE FIRST IS THAT HIS OPINIONS DON'T FIT THE CASE, AND 


THAT'S BECAUSE HE IS UNABLE TO OFFER AN OPINION THAT ANY 
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SUPPOSED VIOLATIONS OF INDUSTRY STANDARDS ACTUALLY CAUSED 
ACCURACY OR LIABILITY PROBLEMS AT THERANOS. 

HE, AGAIN, OFFERS ONLY THE OPINION THAT THEY POSSIBLY 
CAUSED THOSE PROBLEMS. 

AND THIS GETS TO THE ISSUE THAT WE WERE TALKING ABOUT 
YESTERDAY SOMEWHAT WITH MY COLLEAGUE, MR. FLEURMONT, WHICH IS 
THIS CASE IS NOT ABOUT WHETHER THERANOS VIOLATED CLIA. IT'S 
NOT ABOUT WHETHER THERANOS'S LAB OPERATED IN COMPLIANCE WITH 
INDUSTRY STANDARDS. 

IT'S ABOUT WHETHER MS. HOLMES MADE MISREPRESENTATIONS 
RELATED TO THE ACCURACY AND RELIABILITY OF THERANOS'S TESTS. 

AND IF HE'S NOT ABLE TO CONNECT THESE OPINIONS ABOUT 
SUPPOSED VIOLATIONS OF INDUSTRY STANDARDS TO THE ACTUAL LEGAL 
QUESTION IN THIS CASE, AND HE CONCEDES THAT THE COURT WAS 
DISCUSSING WITH MR. FLEURMONT THAT HE CAN'T, THEN THERE'S —— 
THEN THAT LOGICAL CONNECTION THAT DAUBERT REQUIRES, THAT FIT, 
IS SIMPLY MISSING FROM HIS OPINIONS. 

AGAIN, THE OPINION IN THIS REGARD IS VERY MUCH LIKE THE 
ONE THAT I MENTIONED IN THE DAUBERT OPINION ITSELF WHERE THE 
OPINION WAS JUST THAT A CERTAIN DRUG COULD HAVE CAUSED 
MEDICAL -—- CERTAIN INJURIES. 

HERE HE'S OPINING JUST THAT SUPPOSED VIOLATIONS OF 
INDUSTRY STANDARDS COULD HAVE CAUSE ACCURACY PROBLEMS, BUT HE'S 
NOT ABLE TO OPINE THAT IT ACTUALLY DID. 


SO FOR THAT REASON WE THINK THIS DOES NOT FIT THE CASE. 
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NOW, ON THE ISSUE OF WHETHER HE IS OFFERING LEGAL 
OPINIONS, I THINK IT IS CLEAR THAT HE DOES INTEND TO OFFER SOME 
LEGAL OPINIONS, AND I'LL POINT THE COURT TO THE TWO MOST 
OBVIOUS ONES. 

AT PAGE 18 OF HIS REPORT, HE OPINES THAT THERANOS DID NOT 
APPROPRIATELY ENGAGE IN PROFICIENCY TESTING. PROFICIENCY 
TESTING IS GOVERNED BY CLIA AND IT'S A PROCESS BY WHICH A 
LABORATORY WILL TYPICALLY OBTAIN SAMPLES FROM A THIRD PARTY AND 
TEST THOSE SAMPLES TO SEE IF THEY GET THE CORRECT RESULTS. 

HE ACKNOWLEDGES THAT THIS TESTING IS GOVERNED BY CLIA AT 
PAGE 10, AND HE ACKNOWLEDGES THAT THERE'S SOME CIRCUMSTANCES IN 
WHICH, UNDER CLIA, A LABORATORY MAY ENGAGE IN WHAT'S CALLED 
ALTERNATIVE METHODS OF PROFICIENCY TESTING. 

AND HE CONCLUDES THAT -- HE ACKNOWLEDGES THAT THERANOS DID 
THAT, THAT IT ENGAGED IN THIS ALTERNATIVE TESTING -—- AGAIN, 
WHICH IS PERMITTED UNDER SOME CIRCUMSTANCES UNDER CLIA —-— AND 
HE ACKNOWLEDGES THAT THERANOS DID THAT BASED ON ITS 
INTERPRETATION OF CLIA, BUT HE DISAGREES WITH THAT 
INTERPRETATION OF CLIA -- AGAIN, THIS IS ALL AT PAGE 18 -- IN 
PART BASED ON HIS OPINIONS ON WHAT THE BURDENS OF PROOF ARE 
UNDER CLIA. 

THAT'S CLEARLY A LEGAL OPINION. 

THE COURT: SO IF HE'S PERMITTED TO TESTIFY, BUT HIS 
TESTIMONY IS PARSED OUT, HE'S NOT PERMITTED TO OFFER HIS LEGAL 


OPINION ABOUT WHY HE PARTS COMPANY WITH WHAT THERANOS DID OR 
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SOMETHING LIKE THAT, WOULD YOU STILL HAVE OBJECTIONS ABOUT HIS 
TESTIMONY? 

IN OTHER WORDS, CAN WE EXCISE, CAN WE SANITIZE THOSE 
OPINIONS SUCH THAT THE BALANCE AND REMAINING OPINIONS WOULD BE 
APPROPRIATE AND PROPER? 

MS. SAHARIA: SO OUR POSITION IS THAT HE SHOULD NOT 
BE PERMITTED TO EVEN OFFER THE LEGAL OPINION AS TO WHAT CLIA 
REQUIRES. 

BUT EVEN MORE PROBLEMATIC WOULD BE HIS APPLICATION OF THAT 
LAW TO THE FACTS HERE, AND IN PARTICULAR IN THE WAY HE DOES 
THAT, WHICH IS TO ACKNOWLEDGE THAT THERANOS HAD ONE 
INTERPRETATION AND TO SAY THAT HE DISAGREES WITH THAT 
INTERPRETATION. 

SO I WOULD SAY, NO, HE SHOULD NOT BE ABLE TO TALK ABOUT 
CLIA AND FEDERAL LAW AT ALL. THAT IS A LEGAL OPINION. 

BUT THE MOST EGREGIOUS EXAMPLE OF THAT IS HIS DISCUSSION 
OF HIS DISAGREEMENT WITH THE INTERPRETATION OF THERANOS. 

THE COURT: BECAUSE HE'S, HE'S —- HE HAS EXTENSIVE 
BACKGROUND. HE KNOWS ABOUT REGULATIONS. MAYBE WE'RE IN THE 
MARGINS HERE ABOUT IS A REGULATION A LEGAL OPINION OR IS IT 
INTERPRETATION OF GUIDANCE FROM A FEDERAL AGENCY, AND DO THOSE 
INTERSECT SOMEHOW SUCH THAT THEY CHANGE CHARACTERS? 

MS. SAHARIA: I DON'T THINK SO, YOUR HONOR. 

A REGULATION IS BINDING LAW JUST IN THE WAY THAT A LAW IS. 


IT WOULD BE ONE THING, I SUPPOSE, TO BE DISCUSSING NONBINDING 
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GUIDANCE THAT INFORMS HOW THE INDUSTRY OPERATES. THAT MIGHT BE 


DIFFERENT. 


BUT A REGULATION IS A LEGALLY BINDING OBLIGATION IN THE 


SAME WAY THAT A LAW IS. 


SO I DON'T VIEW THERE BEING ANY DISTINCTION BETWEEN HIM 


OPINING WHAT CLIA THE FEDERAL STATUTE REQUIRE AND WHAT THE 


REGULATIONS ENFORCING CLIA REQUIRE. I THINK THEY'RE THE SAME 


THINGS. 


I THINK WHAT IS IMPORTANT HERE —- AND I THINK IF ALL OF 


THIS COMES OUT AT TRIAL RELATING TO CMS AND FDA, WHICH WE'RE 


GOING TO DISCUSS THAT LATER TODAY -—- BUT YOUR HONOR WILL HEAR 


THAT THESE WERE TOPICS OF GREAT DEBATE AT THE TIME. 


THERANOS HAD LEGAL COUNSEL ADVISING IT ON THESE VARIOUS 


ISSUES, THEY WERE ENGAGED IN DISCUSSIONS WITH THE FEDERAL 


AGENCIES ABOUT THESE TOPICS, AND TO ALLOW SOMEONE TO COME IN 


AFTER THE FACT AND SAY, THE POSITION THAT YOU WERE TAKING WAS 


INCORRECT IS I THINK HIGHLY PROBLEMATIC. 


IT'S NOT ALLOWED UNDER DAUBERT, AND IT DOESN'T FALL INTO 


THE BUCKET THAT WE WERE TALKING ABOUT YESTERDAY WHERE THERE WAS 


SOMEONE IN REALTIME LIKE DR. ROSENDOREF, WHO THE GOVERNMENT 


CLAIMS TOLD MS. HOLMES THAT HE BELIEVED THE COMPANY WAS NOT 


COMPLYING WITH VARIOUS REGULATIONS AND THAT MIGHT GO TO HER 


INTENT UNDER THE GOVERNMENT'S THEORY. 


THIS DOESN'T FALL UNDER THAT CATEGORY OF ADMISSIBLE 


EVIDENCE. 
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THE COURT: THIS IS DIFFERENT. 


MS. SAHARIA: THIS IS VERY DIFFERENT. 


SO I THINK THE SECOND REALLY GOOD EXAMPLE OF THAT -—- THIS 


IS AT PAGE 18 AND 19 -—- WHERE HE DESCRIBES A LEGAL DISPUTE 


BETWEEN THERANOS AND THE FDA REGARDING WHETHER THERANOS'S 


COLLECTION DEVICE QUALIFIED AS A LABORATORY DEVELOPED TEST. 


AND HE ACKNOWLEDGES AGAIN THAT THERANOS WAS ADVANCING ONE 


LEGAL POSITION, AND THEN HE ARTICULATES THAT HE DISAGREES WITH 


THAT LEGAL POSITION BECAUSE HE'S UNAWARE OF ANY LABORATORY THAT 


HAS SIMILARLY ATTEMPTED TO ADVANCE THAT LEGAL POSITION. 


I THINK THAT'S THE SAME KIND OF EXAMPLE WHERE IT WOULD BE 


VERY IMPROPER TO ALLOW SOMEONE WHO IS NOT A LAWYER, EVEN THOUGH 


HE IS QUALIFIED AS A LAB DIRECTOR, TO COME IN AFTER THE FACT 


AND BASICALLY PUT HIS THUMB ON THE SCALE OF THE FDA'S POSITION 


IN THIS LEGAL DISPUTE BETWEEN FDA AND THERANOS. 


SO THOSE ARE THE VERY TWO CLEAR EXAMPLES WHERE I THINK 


HE'S VERY CLEARLY ARTICULATING LEGAL OPINION. 


THE COURT: OKAY. THANK YOU VERY MUCH. 


MS. SAHARIA: THANK YOU. 


THE COURT: MR. LEACH. 


MR. LEACH: THANK YOU, YOUR HONOR. GOOD MORNING. 


ROBERT LEACH ON BEHALF OF THE UNITED STATES. 


THE COURT: THANK YOU. GOOD MORNING. 


MR. LEACH: LET ME START OFF WITH WHERE WE ENDED THE 


CONVERSATION ABOUT WHETHER DR. MASTER'S OFFERING A LEGAL 
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OPINION. HE IS NOT. 

I THINK A HELPFUL WAY TO THINK ABOUT THIS, YOUR HONOR, IS 
IN A HIGHLY REGULATED INDUSTRY LIKE THIS, THERE ARE INDUSTRY 
STANDARDS THAT COMPANIES ABIDE BY TO MAKE SURE THAT THEIR TESTS 
ARE ACCURATE AND RELIABLE, BECAUSE THEY WANT THEM TO BE 
ACCURATE AND RELIABLE. PUTTING ASIDE ANY LAW, PUTTING ASIDE 
ANY REGULATION, THERE ARE GENERALLY ACCEPTED LAB PRACTICES THAT 
LABS FOLLOW IN ORDER TO ENSURE ACCURACY AND RELIABILITY, AND 
ONE OF THEM IS PROFICIENCY TESTING. 

NOW, IN A HIGHLY REGULATED AREA, THAT MAY GET CODIFIED 
SOMEWHERE AS THE LAW THAT THEY MUST DO, AND WE DON'T INTEND TO 
ELICIT FROM DR. MASTER THAT YOU MUST DO X. 

BUT WE DO INTEND TO ELICIT THAT FIRST BUCKET, WHAT IS THE 
INDUSTRY STANDARD? WHAT DO MOST LAB DIRECTORS, WHAT DO MOST 
PEOPLE WHO ARE TRYING TO RUN A SAFE, ACCURATE, RELIABLE LAB DO 
IN ORDER TO ENSURE THIS? 

AND ONE OF THOSE THINGS IS PROFICIENCY TESTING. AND 
DR. MASTER ESSENTIALLY CORROBORATES AND VALIDATES 
DR. ROSENDORFF THAT THERANOS WAS DOING PROFICIENCY TESTING IN A 
WAY THAT DID NOT ENSURE ACCURACY AND RELIABILITY. 

THEY HAD THEIR EDISON DEVICE AND THEY DIDN'T DO ANY 
PROFICIENCY TESTING ON THAT EDISON DEVICE. 

THE PROFICIENCY TESTING THEY DID, ORDINARY FDA APPROVED 
DEVICES AND ORDINARY FDA APPROVED TESTS, AND INTERNALLY THEY 


COMPARED THOSE, AND THEY'RE SAYING THAT'S ENOUGH TO ENSURE 
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ACCURACY AND RELIABLE RESULTS. 

DR. ROSENDORFF DISAGREED WITH THAT. HE RAISED THAT 
REPEATEDLY. 

AND DR. MASTER'S OPINION IS ESSENTIALLY THAT THE INDUSTRY 
STANDARD IS CORROBORATIVE OF WHAT DR. ROSENDOREF IS SAYING. 

THE COURT: I'M SORRY. SO IS THAT WHAT YOU INTEND 
HIM TO SAY? IS HE GOING TO GET ON THE STAND AND SAY, I'VE READ 
DR. ROSENDORFF'S REPORT, I AGREE WITH HIS FINDINGS? 

MR. LEACH: I DON'T KNOW IF HE WOULD SAY THOSE EXACT 
WORDS, BUT HE WOULD SAY PROFICIENCY TESTING IS DESIGNED TO 
ENSURE ACCURACY AND RELIABILITY AND THE METHODS USED HERE DID 
NOT DO THAT. 

THE COURT: AS FOUND AND AS STATED BY 
DR. ROSENDORFF'? 

MR. LEACH: YES, AND AS CONSISTENT WITH THE INDUSTRY 
STANDARD . 

THAT'S THE MOST IMPORTANT POINT. IT'S NOT JUST 
DR. ROSENDORFF WHO THINKS THIS. THIS IS -—- IF YOU GO INTO MOST 
LABS, MOST PLACES, THIS WOULD NOT BE A WAY TO ENSURE ACCURACY 
AND RELIABILITY. 

SO I THINK IT'S —-— A COMPANY DOES NOT GET A PASS FOR 
DEVIATING FROM THE INDUSTRY STANDARD SIMPLY BECAUSE THAT 
STANDARD GETS CODIFIED IN THE LAW. 

AN EXPERT WHO LIVES AND BREATHES THOSE STANDARDS AND WHO 


RUNS THE LAB AND HAS THE QUALIFICATIONS THAT DR. MASTER HAS 
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SHOULD BE ABLE TO OFFER AN OPINION THAT I KNOW HOW TO RUN A LAB 
AND I KNOW HOW TO DO IT TO MAKE TESTS ACCURATE AND RELIABLE, 
AND DOING PROFICIENCY TESTING IN THIS METHOD THE WAY 

DR. ROSENDORFF IS TALKING ABOUT DOESN'T FIT. 

HE DOESN'T NEED TO TALK ABOUT THE CFR. HE DOESN'T NEED TO 
TALK ABOUT WHAT CMS MANDATES. 

BUT THE INDUSTRY STANDARD, WHAT COMPANIES ABIDE BY AS A 
MATTER OF GENERALLY APPLICABLE LAB PRACTICES ARE SOMETHING THAT 
HE'S EMINENTLY QUALIFIED TO TALK ABOUT AND CAN DO IN A WAY THAT 
DOES NOT GIVE AN IMPERMISSIBLE LEGAL OPINION. 

MS. SAHARIA DIDN'T ADDRESS THE QUALIFICATIONS TO TALK 
ABOUT FINGERSTICK TECHNOLOGY, AND UNLESS THE COURT HAS 
QUESTIONS, I'LL SUBMIT IT ON THE BRIEFING ON THAT POINT. 

THE COURT: I THINK I'VE INDICATED MY REVIEW OF 
THAT. THANK YOU. 

MR. LEACH: WITH RESPECT TO THE OPINIONS ON 
PARTICULAR ASSAYS, FIRST OF ALL, I DON'T THINK THE DEFENSE IS 
BEING FAIR TO DR. MASTER'S OPINION ABOUT CALCIUM, HBAI1C, HCG, 
AND HIV. 

THEY FAULT HIM FOR NOT COMING DOWN YES OR NO. HIS OPINION 
IS MORE NUANCED, AND THAT'S TO HIS CREDIT, NOT TO HIS DETRIMENT 
ON THAT, AND HE'S ESSENTIALLY SAYING, BASED ON THE MATERIAL 
THAT I'VE REVIEWED, THERE'S SUFFICIENT PROBLEMS WITH THESE 
ASSAYS WHERE IT RAISES DOUBTS IN A LAB DIRECTOR'S MIND ABOUT 


WHETHER WE SHOULD OR SHOULDN'T BE USING THESE TESTS. IT'S 
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ESSENTIALLY, THERE ARE RED FLAGS HERE. 

AND, REMEMBER, THIS IS A FRAUD CASE. MS. HOLMES WENT OUT 
AND TOLD THE WORLD -—- NOT THE WORLD, BUT HER INVESTORS AND 
OTHERS —- THAT WE HAVE TESTS OF THE HIGHEST ACCURACY, THAT CLIA 
REGULATIONS ENSURE THAT WE HAVE ACCURATE AND RELIABLE TESTS. 

AND DR. MASTER'S OPINION THERE, WHICH IS BASED ON INTERNAL 
THERANOS DOCUMENTS, CORROBORATED -- OR PUTS THE LIE TO THAT 
ESSENTIALLY. THERE IS SUBSTANTIAL DOUBT ABOUT THESE. 

AND THE FACT THAT IT'S NOT A YES OR NO IS TO HIS CREDIT, 
NOT TO -- IT'S NOT A NONOPINION. IT'S AN OPINION THAT THERE 
ARE ISSUES HERE ESSENTIALLY. 

SO I THINK THERE'S ENOUGH THERE EVEN WITHOUT A DAUBERT 
HEARING. WE INVITE THE ABILITY TO QUESTION DR. MASTER IN SUCH 
A HEARING AND, TO THE EXTENT PERMITTED, SUPPLEMENT HIS VIEWS ON 
THAT POINT. 

WITH RESPECT TO SODIUM, CHLORIDE AND -—- EXCUSE ME. LET ME 
GO TO MY LIST. 

WITH RESPECT TO SODIUM AND CHLORIDE, THE BASIS OF HIS 
OPINIONS ARE LAID OUT PRIMARILY ON PAGE 14 AND 15 OF THE 
REPORT, AND THE THRUST OF THIS IS BASED ON THE NUMBER OF 
COMPLAINTS THAT THERANOS IS SEEING ON THESE PARTICULAR ASSAYS, 
THESE ARE CALLED ISE ASSAYS WHICH THE THERANOS METHODS WERE 
PARTICULARLY HARD TO MANAGE. 

THEY'RE ALSO BASED ON TESTIMONY AND STATEMENTS BY 


DR. ROSENDORFF WHERE DR. ROSENDORFF, AT THE END OF HIS TENURE, 
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IS SAYING, I DON'T KNOW IF WE CAN SPOT CRITICAL VALUES ONE WAY 
OR THE OTHER BASED ON THE INTERNAL DOCUMENTS THAT HE WAS 
LOOKING AT. 

AND THE DEFENSE'S POSITION IS ESSENTIALLY A LAB DIRECTOR 
IN HIS POSITION CANNOT EXERCISE PROFESSIONAL JUDGMENT ABOUT 
WHAT THESE INTERNAL MEMOS AND INTERNAL ISSUES MEAN, THAT YOU 
NEED TO DO SOME TYPE OF STUDY. 

I'M NOT SURE HOW WE WOULD GET THESE PATIENTS FROM 2014 OR 
2015 TO COME BACK IN AND TAKE THEIR BLOOD NOW AND WHETHER OR 
NOT WE WOULD BE ABLE TO COMPARE THOSE. 

SO I THINK THEY'RE SETTING UP A STRAW MAN THAT HE DIDN'T 
DO THIS, AND THEREFORE, THERE'S NO METHOD OR REASONING TO HIS 
CONCLUSIONS HERE. 

BUT I DO THINK THAT THERE'S A BASIS THERE. WE'RE HAPPY TO 
PRESENT MORE INFORMATION IN A DAUBERT HEARING. 

AND WITH RESPECT TO VITAMIN D AND CHOLESTEROL, I THINK 
THIS REALLY COMES DOWN TO WEIGHT ISSUES ABOUT HIS OPINION AND 
THE APPROPRIATE INFERENCES THAT YOU CAN DRAW FROM THE CMS 
REPORT AND THIS STUDY. 

THE THRUST OF WHAT I ANTICIPATE FROM DR. MASTER IS THE 
REFERENCE RANGES YOU SEE IN THE CMS FOR VITAMIN D, OVER THE 
TIME PERIOD YOU SEE THEM, WHEN YOU COMPARE THEM TO OTHER 
DEVICES THAT WERE HAVING SIMILAR ISSUES WITH DIFFERENT ASSAYS, 
ARE JUST SO LONG AND SO PROFOUND THAT IT MUST BE AN INSTRUMENT 


ISSUE, AND IT'S CERTAINLY AN ISSUE RUNNING THIS INSTRUMENT IN 
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THIS LAB. 

I THINK THAT'S A FAIR CONCLUSION FROM THE CMS REPORT, AND 
I THINK IT'S SOMETHING THAT A LAB DIRECTOR IS EMINENTLY 
QUALIFIED TO EXTRAPOLATE FROM, AND THAT'S BOLSTERED BY THE 
ICAHN STUDY, AND THERE'S A DEBATE ABOUT EXACTLY WHAT THIS MEANS 
AND WHAT INFERENCES YOU CAN DRAW. JI THINK THAT'S FODDER FOR 
CROSS-EXAMINATION AND I DON'T THINK THAT GOES TO THE 
RELIABILITY OF HIS SCIENTIFIC OPINION. 

FOR THAT REASON I AGREE WITH THE COURT'S TENTATIVE THAT 
THERE'S NO NEED FOR A FURTHER DAUBERT ON THAT POINT. 

UNLESS THE COURT HAS FURTHER QUESTIONS, I'LL SUBMIT IT. 

THE COURT: I WONDER IF YOU COULD SPEAK A LITTLE 

BIT -—-— MS. SAHARIA WAS SUGGESTING THAT LEGAL OPINIONS, THAT 
THIS WITNESS WOULD OFFER LEGAL OPINIONS. I WAS ASKING HER 
ABOUT, WELL, WEREN'T THEY JUST REGULATIONS AND DOES HE HAVE TO 
GIVE A LEGAL OPINION ABOUT THAT? YOU HEARD HER ANSWERS. 

ANYTHING YOU WANT TO TELL ME ABOUT THAT? 

MR. LEACH: HE DOES NOT HAVE TO GIVE A LEGAL OPINION 

TO SAY THERANOS WAS NOT ABIDING BY THE INDUSTRY STANDARD. 

THE INDUSTRY STANDARD MIGHT BE THE SAME, IT MIGHT BE 
GREATER, IT MIGHT BE LESSER THAN WHAT THE LAW REQUIRES. 

HE CAN GIVE WHAT IS IN THAT FIRST BUCKET, THE INDUSTRY 
STANDARD, WITHOUT SAYING THAT THEY VIOLATED THE LAW OR THEY 
BREACHED THIS PARTICULAR CFR. 


THE COURT: SO YOUR VISION, OR WHAT I'M HEARING YOU 
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SAY, IS THAT HE WOULD TESTIFY ABOUT INDUSTRY STANDARDS AND TALK 


ABOUT THAT, THE JURY WOULD BE INFORMED ABOUT WHAT THOSE ARE 


FROM THIS WITNESS'S OPINION. 


AND THEN THE QUESTION WOULD BE POSED: 


DID THERANOS FOLLOW 


THE INDUSTRY STANDARDS THAT YOU'VE JUST INDICATED? 


MR. LEACH: 


THE COURT: 


YES. 


AND HE WOULD SAY YES OR NO AS TO EACH 


ONE OF THOSE STANDARDS. 


MR. LEACH: 


THE COURT: 


MR. LEACH: 


THE COURT: 


MR. LEACH: 


YES. 


AND THAT IS NOT A LEGAL OPINION? 


THAT IS NOT A LEGAL OPINION. 


OKAY. 


LET ME FRAME IT ONE MORE WAY THAT I 


FOUND HELPFUL AFTER READING THE DEFENSE BRIEF. 


THE COURT: 


MR. LEACH: 


SURE. 


I ANTICIPATE IF WE WERE TO ASK 


DR. MASTER, ASSUME THE CFR DIDN'T EXIST, ASSUME CMS WASN'T 


HERE. WOULD YOU STILL DO PROFICIENCY TESTING AS A LAB 


DIRECTOR? OF COURSE I WOULD DO PROFICIENCY TESTING. THAT'S 


HOW WE KNOW OUR DEVICE IS GENERATING THE RIGHT RESULT. WE RUN 


IT ON THIS AND WE SEND IT TO THE TESTING ENTITY AND THEY TELL 


US IF WE GOT IT RIGHT. 


SO IF CMS DOESN'T EXIST, IF THERE IS NO REGULATION, WOULD 


YOU DO THESE THINGS? 


OF COURSE YOU WOULD. 


WOULD DO THOSE THINGS. 


ANY LAB DIRECTOR 
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